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Susan Cagledn, an-animal warden arployed by cespondant
Wiz termpated on Barch 10, 1930. Appallant Doard of Pargenpel
Appeals (APR) found that -aha had besn dischirged beopuse of
her unton ackivitian, in viclatlon of sacklan F9=T1=A0L 14
and {3I¥, ACAG ‘and ordarced hiar reinatated with back puy. The
District Court revarsed tha BEA"S fuling because of isprope:
procAtkife, We yacate tho Dinl:-.'.:EL- Cantt decision amd 2 upmetid
Lhi=  pane. for Euﬂ]nr.mnn[nnm-:Lun oy thae BPFA, aacklon 24—
THAEE) . Mo,

Inlelally, we nobe that the brief of Carlson's LaPgalining
rapregentative, appellant Chaeffaucs, Tearsters and lelpava;
eentaing no refercncen tO tha zecard Tor any nesertions
containad in ibto statemant of faots, - in wviclacion af Role
23nl [3), MiR.Kpp.CEvV.P. A& an appellate court, we arc
ustp ly confronbed Wibh wk lesant two conflictlinog verslans of
Whitt Ehe dlegpobitive facts In oo given ocasa are.  The sbove
rule was lpmbigated ao that we needn't search the antiro
Lrapacript For épch "fact®™ ascertad by & poarty. To 4 &0
meraly lengbhens the cipe necessary for the proparation of
the opinion and prelongs any Flnal detecminntion of the
CrOo)

Coarlzon was £l et amglaved 1y respendent s January 17,
19%%, am 5 water ‘depay bt BLatk .. 0Of JuELy- 1, 1077, dlis
bagdn Wark a8 o meter mald. She becams potive In the drion
cesmppsentinyg ciky eoployeess gk ochet tims, bEhe -fimsrcican
Faderatiaon of Stats, Coonby .r|.11.-'1 HIJﬂii::i.T'lﬂ:l. EmsileayiEes  [RIPBOME)
and filest n-grievance poningt ceppondent.

On Qotobsr 3. 1977, Carlasn bBagan working a5 an anirmal

warden ot the city anlpal alieliar and shorely’ theranftar ®u
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beocams shop stewvard. Bhe servad o aiaward B RlIFECHE unzi]
Ehii #nd of May 1970, Ouring phat cinme she Tiled aboot ol
grlevances including obe alleolng harasarant by hec superyvigor
wiloh culninated b ler:supervisor Lelng: sent a4 wirniong to dle-
continue tho havassment.  To Apeil 1979, blis supsrvisor wan
replacod by another supervitar, Uéclens Lacson.

In late May 1979, appallant Teamsters defeated AFSERE
ai the cley erplovees' borgalning repoesentative and, since
ol et fonu to the cloctlon wearse Filad, the Toameioara wers
oot carbified by BEA unell Cotober 189790 Durlng- this tine;
Catleon ceopived geveral writbten véprimanda; fneioding
warnings for havieg an umauthorivad vidar £n the ‘animal ven
rad ‘Sondicting ‘harself impropecly ab the apbmal shelter. O
Saptimber 15, 1974, Larson completed an evaluablon Eorm on
Carluon which rated lme above average In mosl eatugorics,
after which tine Carléon regeived a merlt pay Inoreans, Ln
October 1974, Carloon woan suspended for four days "hacnuss
of insubordination end failure to ohey direct orders" involving
& les problen and tho.avspensicon letter concleded with the
Rtatenant that Many further violetions will resoltb in lmediite
dismissal.” Dua Ea bhe changecover in onions and alac:lon
abjections, thare vas no grisvance procadura 1, Wffess At
thin time.

On Februavy 2, 1900, durldg the contract negotiations
betweon tho Toamgiors and the dity,; Caclson voioed her
concecns ahoue che wvorking aanditions at the animal sheltoer
and oo Lha naxt worging day, Larson told Caclson:sfee shouldnty
have said whak ahke a1 and- ehat her Faots wire urong. The
first coptract: betuesi the Teamstecs mod tespondent was
signed In nid=May 1900, The findl event which precipitated

Larson's tearmination Lpvalved @ male ﬁl‘_‘:hul.HIH'-HI-' sy which
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Carlaon had picked up runaing st lorge on Marcch 3, 1944;
Carlaan, did not che=ck tha apnimal in nt the shelter becauso
ako helieved 1t -belonged o w Erdecd of hers [Dsewald)l o
hued reportéd that his dog was missing. Afcer Finding bhe
dog and talking to Ostwald, ‘Carlson kept the dog at hoc
tesidanon at Optunld!m redquoest becinsn ho was 080 Ll haipl tal,
O Harch 5, 1HHD, . anokher pecson who bad lost & mala
iohnauzer IWertm) callad bhe shelter. Tarson bhon o oalled
Cerlson who informed hes that the dog had been eaturpned to
fts gwnerc. oOp-Maeel T, Wectz called Larscsn Eram Omtuald's
hong, ‘eanvineed that the dog was halpg higden frem here
Ehara .. Carldon 4nd LAarson wonk o Oalwhld"s home sod,; aftar
Lnltially denying that Carlron had given hin the dog, Ostwald
Ldmlbtied Ehat he pnoe had a'jwala achnaiger hutk that he
didn'e hawve 1t any longer: Carlsan gbheed the Gog wcay gt
Ehepherd, Montana {wheos Carlson Livad), bob chas pobedy was
homa, Aftar Fuekher discussion, she gtotod Ehe do was ak
hoE lhouse but celugard bo take Larson chers.  The asslscank
chial of palice ardered Carlscn {accampoanicd by Largon) to
ratgleve the dog From her haoms In Ehcphnfd and Carloon
complied; returning the dog to the sheltor. AL the sholbtor,

Hkrtﬁ cloined. bthe dog wes heres and a votorinazian who bad

cared for the dog corroborabed hor awory. Corioson gashe Bho
o — L e X

divg to Werks.
G Macch 10, 1980, Ccarleon was discharped by Larmon-in
a fetbpr which Socledad Ehe Pollawing abldtapsnlka:

"Hua ko bpasbardinablon and sbascocpesation
with your superiisors on incldents celating
v dvents the week of Macch 37 to Mareh 0, oo
arc’ herchy torminated as of today.

"You were nbt dodperative in Belng truthial
Wikl ma a8 to the whoroabouts of a nale schoauzer
capturad by you while gy daty, March T, ndaedn @y
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alffores to oleer Ehe steouation wikbh w pulsl o
cliigan's aedpigicns of the shelter and you con-
cechoing ‘the dog:

"Vou lmwe boon provioooly waisad:on moce tlian e
noeagian absut coopeErating Witk oathar ocliy
erployEsg, "

i Mareh 17, 719080, faclson Filed an' unlfaic lalnr proctioe
complaine with the BER. Sle slleqged thak the Ghovs roanons
were pretoxtusal and that the aclbueal resson Ffor her Carmlinedlon
wag hor anion ackivliey, o wlolaclon of section 31%-31-401 T
and (3, Moh.- AoBPR-appolintad hearing ofFicer deoided L
Carlaon'n fevor ardoeing raspoindent bo reipatate hero with
Back pay and this pocomagndatian was adopboed by che BPA.
eapondant rafusod Lo do oo and on Moy b, 10981, the Yearsbara
filmd & paklelon for enfarcenant Lo the Districk Cooils - O0m
Hay 11, 1901, responduant fLlwd o patitlon to review the
HPR's Final ordsr angd the cales ware consolidated.  On
Howvorkar 4, 188L; the blstrics Courk rovaroed the BPRL end
thig appeal followed,

Before wa bagln discuosing the igsves involwved in Ehls
Gags, @ [ow wornla aboab our standard of reviaw avao in ordor.
Both the Distrfict Cosmge's and this Court®s gearmlped of
rodiow are dictated by sectlon 2-4-T7o4(2), MIA, whlch providea
ag. Pollows:

“ 12y The court may hot subntitute 1ts Judgrent

[for Ehat of tho agenoy as to the walght of the

igridence onosguestions of Fack. ” Tho coiicE Rl

Affirnm tha docialon of the agencsy o remand the

cage For furtheg procecdings. The court may

revoras or padify the decisaion LF gubstantial

rights-of the appallasf have -boon pee]icdicoed

hecadde tha adnlpigtrative Tindingsa,; Llofecences,

coticlugiona, or deciglong nro:

*[a)  im owvislaticn of constitational o
stetntory. provislonoy

Wihj  4in excens ab the, statubory aublord by
af the agancy]



Taly mide. upon gl as bl oscocedice;

"Iy afFtoctsa h? gEhEr ecror af- Low)

ot clparly: erfon=ous in viogw of Elo rolioblog

probative, and alibstontial evidence oo the

whala racorrd;

"1E) arhitrary or capriiclous of clarmachec]sed

by abuce of dicretion or clearly unwarcanbed

wargive of discreploan; or

"Ag)  heosuse Findings of tiact, upon Lbsied

essentlal e the decizion, woro nob nade al thniagh

Feguested .o

The District Court reversed the DPRL on two grounds of
unlawfnl procedure; & legitimabe subjoece of fnguicy onder
sockblon’ 2-a-TO4(2) b BN, The Distriot Court ELv¥sE found
the BPA erced in giving primacy weight to evidente of Carison's
iion activities ocourring mosae than gix months pricr ea the
Eiling of har unfeir labor peactices clain, The Distcict
Couwrt slso. Found that khe B bread b dssludlng evidends. of
Carlaon's dlacipline problems prioc & her mecit increase.
Thos woo Lraps: Clha fapgces on anpasgl sl Collows:

1. HWhoabther - Lha Dlstfles Couck erved in reversing fhes
LEAR bocause 1o gave primacy weight {0 incldents Elat ocsicoad
more bhan six months prior to the Filing of Carlecan®s olols;

{33 Whether the Distrlict Court erred 1n reteraing the
B7A becansw Lt did nok admlt evidence of Carlnan’s work
history prior to her merit incrensa;)

With regard to the firvst lesuo, the Distriob Court
Fouwnd £hat the BEY eered in nccording subscanclal wolght oo
chaglasa!s union acklvisbes cecurring fora Ehan 8ix mnonths
orior to the £11LRg of hae cladm:

Capelaian 6F law nos 2 orasds:  "Tho Board errted in
giving primary ueight to unlon netlvitices which Godorced

pore than oix (6] smonkhe prloe o the fLlIipng of tha claim

of wvnfair ishar prackices.®




If Eheoouck!s - momorandomn eooomsanying Lis findingn and
conelentarEs, we flnd pha following senktende: "Thoe only
avidense of unlon aceivity falling within theo perlod is
Carlasntd appoarancs at aegoilalking cosaiond fn FubrCUATy 2,

1900, uhsraln #@lle appebcrsd with ool 24 other Clky omployesh
to discuss condlitliona of their working areas.®

In suppars of its decinilon, the Disgtrict Court g kel
gacblomn 39-11-404; Mon and WL HaE, v, Hachlllon Aing=Fran
odl.oo-, Ino, [9tH Oira "lAG8), 394 P24 26+ Socbicn 30731-

184, providos as follows!

"I0-31-404. Six-month limitaticn on unfairc
Jahar practide complaink=—=nzcapbion. Ho notich
of heating shall ba faaucd based Gpon any unfair

labor practice more than-& mankhs hefoce thia
filing of ths eharge with the bopid . e

kespondsant City cltoes Macvillan, ‘sopes, also and Sioos

Quality Packers v. M.L.B.H. (Beh Cire. 1978}, 301 F.3d 1531,

in: suppork of the propogition that tha BEA should mot hava

gsed pvidence nf Carison's ackivity pocouccing outalde tha
alx-month period as: Lhe principal Ffoundation foc Ltvs raasoning.
e Taamaters Unlon does nob dispubs $he vabtionale - of Elkoasd
cises but argues that they are inapplicable here becanza

they hotd that the aly mooth peciod applios to the siglovar's
activitics and not the arployes's. Appeilant BPR conktends

bhat the faderal sgquivalont of ssction 39-11-404, ¥CR, has

paver Leen intecprefad: the way the Diatsict Uourck . did din

thin case and arques Furkhar that ik Lr a-stacute of linitations
barring Ehe tiling-of a‘clalm on' an Eerident after pix

nootha, #Hd not 8- tule of avidence prohlbitiog the ponsideration
af relevank s timey  conceraing anti=unkon aninus which o

gix ponbhs or more old.




ALl parcieés agces thakt secticn, Medl=404d4, Hoh, 1o
rubBtuntially silimar ko che Habicond labor Aelatlons Aok h
IOl 28 P50, 5 16aik] (L976) and inksrprotations thepe-
under are pertin=nt hecs,

e Dlabedes Conre propsacly Falied an Mactlillan Tar
ch proposition that n wviolacion withln the sle-month peridd
musk stand an LiE owne

o recapitulacs, Ehen, s hold fhat whilg

e idanoe of eviErts occurocing more. thon- six

nonthn before the Elling o€ o dbargd moy ha

waad Lo Vahed Light! upon cvents baking pldee

within the siw-ponkh pericd,  the evidenea of

a riolatian dradn fron within thab period must

ba raasonably substantisal in fkes ewn Tighb."

g Fo2d ae 13,

EFowever, the dotial haldlog of that case ceyolyei aecund tha
chargn of the cpployer's (MacHillan'st rafusal to barigaih
wilely tha-nrlon and the focus an bhe whole cpse iz on Ehe
smiplopar'e nobivicies and Lack of promptness, | The Godrk
continwes from the above gquoks by #aylng:

"Hliara; as baoe, that conditlen 1o nob @met,

Lt i impermissiblo under the policias enbodied

En gection 10b} for o findicg of an wnbaie

Labor prackice to be justifled by primary celisnes

aon the parlier events.  Thue the Doprd's conolusion

that MacMillan improperly refused to-bacgain With

tho unien doring the applicable limbtaticns poricd

cannat be upheld.® 393 Fi2d-ak 33,

The: Digrprict Court orred in applying geotlon 19=31=404,
MCh, b0 Carlson's:union Activitles-and other dnterpretatlons

af iig fodoral counterpart Bear thia out. In Wilson Frelght

fa, (LBTa), T34 CHLLGRVh. 844, 597 LoRIRGH. 1413, rewld.oon aaiduer

geeunds (19T} BG4 #.38 TET, 'an enployes (Spith) filed a
nupber of ‘grisvances and wasd uctlve in the union pricc to
his discharge for condoot ofcesdbig his acthnoity as 4 shop
sbpward.: The sdminigeracivo law judgn nobed with regard To

Liva amployer's ansuar:
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Uit alde ralged ag an abllrmeabive defonse

Ehat bhie potivielog in which Amith fa. 411 pood

bo have oogaged in-occurred mora. Uhan & monbha
prioc boothe filing af the unfairc labor pirscklcn
charys; thecafore the nattar 1s hapr«d by Sagkion
Laik) of tha Ast.

Mg

fSseceion 1GibY of the Act is wmambiguooos - in
cgleariy dbatlbg Ehat 36 Log Ehe unfale luabor
praotice, not ble 'i_un Toyees’ councerted o

unlon acklivliy, which myat be witlhlhn tha. 104b)
period,  The unfalry Yabor practice In tha ;
present cags cechiroad wish Smith's dischirges ok
Spptamber 3, 1976 Smich Eilad cho anfair

lebor praptice charys based upon this dis-

chargs an Ootober 24, 1976, Tharafovd, Sotth

1a well within tha 1oib) geciod and 1 rejaci
Maapardanl's affirmative detensa in this regacd.®
[Emphasis added.) 234 HLLiBcBo at 0d%, 97 TLR.E-M-
ak 14LEZE-

hnother cass workhy of note s Inland Stesl (1541, 357

ML TiBe Ho. 1301y 10,238), 107 LuBiR.M. 1456 In Inland
Btesl, an omplopse had haen active In hi=s uwnion [EL1Lng &
number of sopplaintsl and in workers' rights oovesesnts prlar
tochis voluntary cerminntlon of enploymont.. Tho Hol.d.B,
fonnd thet -hin enployer relfuasd to hivo hin sewen nonthe
later becagse of hia wnlon astlivitias doring his prioc
amplaynent. Thoera ig no indication of unfion astivibies
durlng his unergloynent.. Although the six month statube is
not =pecifically addrasued, the NOLUH.DL clearly axaiminad
and baned its decision an the pmpioyee's sotiviey uhich
occurred mors thasn slx nonths prioc o the flling 6% the
cloin.

In hxelson Manufacturing ©o. {1954), RE H.L,R.8. VGl
5 L M. 138E: tha Hetiomal Loabor  belatlong BEoacd  helds

“Tho cmployer afseria thet Section 10[R) al the

wrandad HLEAL probibibs Lhe dnbtroduobion af

peldenca ad be evenln ocoorring more BlAn cEiE

ponths prior to tha service of tha chirga. Tis

contentipn is without rerik.

ngaation 101h) forhids the issiance of complaints

and conseguently findings of wiolacionz of the

4.




statiten. nded on . conduek which did pal gedinr
Within the: six menths® seriod. liSwevor, it doos
nak Fofkiid the dntroductlon of relevant avidenos
bearing on Ehé ishus of whether a violation has
ocuerad dicing the six manths: Sectlon 1080
=nacts a statyie of limicariobs and nok a role
QF f#Lﬂnncf. ¥ IEmphasia addad. ) nxgluun[ (i3

TP L R B oL THS= G; @5 LeR.F-M: akE 1323-

Gaccion 39-T1-404 , MOA, Eeqoires oan cpployes to flle a
vharga wileh the BPFA within six mooths after an alioged splakt
labor prastica. Here the alleged anfalr labor practlce
oeourred on March 1o, 1%E0,, and Carlson Fflled her comslalot
on Harah 17T, Wall within the six ponth poriod.:  Phe constrootion
Plaodd on the stetate by tha Dlstricr Courk 18- not’ bocne, oot
by the above cages or by thoo bonguags ol the statute ieself.
See plao Tocal [odge Mo, 4245w, HiLORECB. [19AD], 362 13,5,
411, B0 Ls D22, 4 LiEd.2d 032,

The sedond isoua rolatas: ko bthe BPR*s Fallure to con-
Eidar Chrlson's oonduce prioe to bse merll incresse,  The
hearings officer made thia ol liwing Htatersnkes, which wWere
adopted by the BEA:

"KLi-of o] uhihh oocurred priar, Lo

carigon's n Er i foEed an

decision 1B CUNIOE s u“E=‘:Ha

mE?IFPTEETEEEE_ﬁﬁigﬁﬁﬁ_hna congidurad to be

Juast that —= an cnployoon worthy of o meric
looroama .

Tho Blietkelelk Courvt abated Bhes rl;l'.l'_l_r_ll.illl:l; with regavd EBa
this Leana:

*In ewsnlining whabhes. thea Clry had moet- 1ta
baecdes of peronl,  Ele Hoard ezoluded from
coneiderabion mall evidense of disciplibscy
problens  rolative £o Carloon prioy Lo hok
meclt dncoeese of Octobkec 3, 193949. - Suach
adelugien’ as: o Lhasta In satalsg By R ER B
law and wns thaerefore ‘improper.  The Eack,
that an employcr chogses. to give o marcik
Ineraane doos not oouse an eEmployoets work
histocy 0 vWainlahe. TE Fomainn-selaliva co
tha overall piccora, and tosignoro £t

iz to place an unvarcanted, aFciffoial limif-
wbion on tha ediployviae's roview procesy.®

=1L0=




Haspondent City arguoes chpt w Antiwfactory porforminem
rating does not drese prior dissiplinarcy actlona, siting

Rogklend-Damberg Peint Worke, Tngs (1977), 230 HLL/R.E. 105,

M6 LBAM. k237 ond Toncrekbs Technology,, The. (10976, 224

Wl ftell, OG61, 93 LT H. M. L2E2, The Teamstcrs have sod
o,
raferred bs o any case uhizl Hirectly holds {as bhe hearings ofticer
e ATToE e X
did) that all events occurrling prior to 4 ﬂaqfin;ng mist b

ignored; however, a number of oases arn cited where unleifol

R.Li, e Wo Evann Facking Co. ' (eth Cif. 1872), 463 .24 193;
hyneh-Dividaon Hotoes; Inc. (1970, 103 H.L.R.B. 241, T8
LoF-RL M L4484 ‘and Deagooo Elecerie G, , Eno. (LT}, 214

HoLoholv., B47, HH LoA. kM. 1312,

The Dlstries Fouce's positlon on thle imsue was cocpack

w—

] bl mring LY d- hewg ino il avidenoe af

evento: ocourting prior to Carlaon’s mecit fnccease.  Tha

bearing offices cited no authoplity for bik position and Bl

untom kg ook cited any caxse dlrectly on poine: HWo £l
bho mora persiasive ceasoning o b alopg the lines-of thn

cafkid Slted by the City zhove. For this reason, we ramard

e

Llils cane to the BEA foF ﬂﬂnﬂi&urggign ahd & decdsion i

A

Light of evants ocoyrtins prios tp Caclgon's morlt indrease
o a

as wall as subseguent happenings:

AlEhougl nobt paoessary to 2 rasoclutlon of this sape,
We WAll oooreant bhriafly - on bhie other issues ralced by appaliant
nat  Eravionaly addroaséed Maraln, Appellant acues thqae e
Llegtrich foure erred In Eﬁnﬂiﬂnrlhg nllegad mivecondock not
menticned In the noties af dlachatdge, citlng lobrd of Prustaas
¥, fuperintendent nf Public Tootruckiasn (19771, 71 Mant.
323, 557 F.2d LOo44. dIp guoport of this conbantlon appellant

quotes the following parageaph from the potics of dioehargas
i

—-11-




CHaEs Ea o lnpubosdlnabion and-noncoopordablon Wit

your superiors ant incidentes ealating to owenks

Lhe wesk af Macoh 3 Lo Mavche i) you ace herakdy

corpinatod- ag of today, ®
Lppallant eafitdndy- chat only cvenktn relatlpg to Bhe. sohinaurer
Logldenb, 1ies; thie dvento- ocourelog in the weEek o Haral
3o Hareh &, showld have boon considercad. [owswaid. 0 alose

agamlpation of the rest of the letter {pes out werhabim

earIlar In shin gpbnlon] Indicaces the basis of Ehe ﬂhﬂtugh__

e

Wk  Dacludn'd ndhcoopecation wich ather epploees ineluadine

ber aupecvisocs. There ia a sufficiont noxus bebtwesn the

e e iy el

other incidante considsred by the Digerick Court rellecting

Carlson's noncooperation and the discharge letter to warcrcankt

thie Dig¥rick Court's potisn:

—

Appellent nekt pontends thae the Districot Court erced
in phifting tha buorden from the cpployer to the epployes
wpoalptlug oo tha follgwling langnage in tho ODistrlct Colrt's
flodings of fact:

Henman Carlacn 4ld nov show boporoidable probacive
pand mibstantial svidence on the whale recoed thsl
the City would pok live diacharged her bub for
her anion accleity M

We reocantly adopted the "but fos" test enupciabed Lo ME,
Haaithy oLty ‘Bekool District Board of Educabion vi Doyla
{19771, 429 U.8,. 274, ST G,.Ct, 568, 50 L,Ed, 23 471, for daal
nobivetio:g casps under Hontena's Collectlve Hargolniog ack,
fioard of Trusteed +, Stats ex fsal, Aoard of Pecsannel Appenls

(19797 _ Hamnt., o oGEd B3 TTO,. A6 Bt Rep. 28D,

In Board of Tristees, We guoted from the Ht. lealthy

apiaion pa follows:

*Inicially, ln thisg case, b bublenr was poo-

pacly placed updn Fespondent to ghow thak kle

conduct wal conaeltotionnlly probected; and bhakt

Ells Eandect wag g Psakaknntial faptop'—or o

put it in othar words, that it wap a ‘mocivabing

Faptar! Lp-the Board's decitsion not ko rehlce

hifm. Respondent having carcied thak burden, hwwavar,
!
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tho Dlgtcick Qoanrt shankd have gomo - on to debsmmine
Whather the Boprd-had cghiown by & peaepandorance of
tho avidancs that ik would lwve reached the pars

degivion &aa bo redipnndant Yl TEgrploymaEnt gvan Lie
Lha albpence af the protected copdacte, ® . 4390 U8,
gl JUE—2a%. 07 g 0k alk. 975=5T6, Flanl, LE ..

B04 P e2d oAbt TET, A6 SroRep; oAb AT

Hepe the Mecrick Court's statamant was Inacourakbs,

The Hb. lesithy test in this cope requlred Cacloon . bo abony

Lhnkt hor proteceted onion-aobivity was e subhatantial orc notivacing

factor 1h tha City's determination to dischacge hers  The
irdan Elen ahifta b the ity to show: that 1 woald hoeves
tarminated har, shosne boro protoabod actiwdey, L.el, it
would be an unfairc labor praotics By the Cley 1f; bot Eor
Carloon's unlon actiwlity; she wouild pot hbve been tecminated;
Fioally, spp=liknt centends that the Diskcles Couck
groest En subagtitubing ks Judogm=nt Eorc that of Ehie agensy on
gusstiong of Fase. A8 O axamBle, agsellant relera sia Lo
the ODistripkt Court's findinga that "Carleon HHEHEEEEEEEEH}'

dovriorn, domteprtive” and thabt "[Llt i olearc ehet the incidenk

which resulbed in her termination wads sufficlent caugse for

J——

ilaehargs wlvhoul any prayiovs - wacnings. ¥ kppellapt armques
o i—

._.—-_l—‘
Elira wata po osush. Pindings of fact made by the Kescings

aftlosr,

Te b= erue thav o court moy not substituee its judeneak
for the ageacy's on gqueabicng of fack; saction 2-4-T01{2),
Hih. Although these statsmenta appear in the District
Court*s finfings oF Fack; thay ore ackbaally oonclusiony
drasn Feon Gha faobe found By the heacingm af Dlear, whidch Ehe
piebrics Cours gogepbed in finding of Tact po, 3. Thedd waa
o error committed by the Olstricl Court in thls Eegard.

acated and resanded for proceedings. ok Inconpelelank

wWLth Ehis opinidn,

'E'"..f..n--':'r 4y ;J'I"Im A}iﬁf

Cnield Juutics
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IN THE - TISTRILT COURT

OF THE THIRTEENTH JUDICIAL DISTRICT
OF THE STATE OF MOKTANSG,

IN. AND FDR: THE COUNTY OF YELLOWSTOME

v —

CITY OF-BILLINGS, :a Montana
Municipal Corporatich,

Fetitioner, N, DY B3-&53

VE JUDGMERT

2TATE OF MONTANS 3DARD OF PERSIHMEL
APPEALS and CHAUFFEURS, TEAMSTERS
AND HELPERS, LOCAL UHION KD, 190,

Defendants.

B —

Tnis mattar cama an regularly befors this Caurt. The matter was
briefad and argument was hesrd before the Cowrt, and the Court eopsidered
thi briefs, oral argoment and reviswed the vecord and =nterad its Order
dated February 7,.1985 which by refarence:1s incorparated hersin.

NOW, THEREFORE, 1T I5-0RDERED, AOJUDRED ANY DECREED that the decision
of the Baard of Personnel Appeals is supported by substantial evidence on
sha whala record and-there has been nd error of lak warranting reversal
under the 4tandards of review of the Mantapz Adwinistrative Procodure
Act, Sectign 2-4-704 MCh, Thedecision of the agency ardering reinstate-
ment. &F Susan Carlson and full back pay 15 affirmed,

JUDEMENT ENTEHED this /| day ofe]0a . . 1585,

F [1]

VT TR L

DISTRICT COURT - JEGE
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APPEALS

I THE DISTRICT COURE OF THE 541 [NTEENTH
JUBECLAL DESTRICT OF THE -STATE 4IF MIKTANA
1H &40 FOR THE GOUNTY OF FELLOESTONE

'.'!11'!' lI_]F'EILLlH[iE. = Momkana |
Fanicipal Corparatian, I

Potitionar, Jittloss o MEL L g L Spoars
Vi Ma, DY B3-q60
STRIE OF HONTARS BOAND OF PERSCNHEL (i rhan. A6 ORNER

APPEALS AND CHRUFFERS, TCAMSTERS Ahm
HELFERS, LOCAL UNIGH Ko 140,

Bt andant 5.

This maitep cane on rogularly bafore this Courl an Patition
For Jdudicial Roview: 25 provided in the pdeinisirat|ve Procidura At
af the Stete of Mantana,  The PELEELcsier, The City of- BLLLIgNe, appedred
Ehrcungh i85 atforney, K. @, FPebpr@on of Paterean, Schotield & Leckis.
Tho Skate of MopLena Hoard of Poksanne] Aedls appeared. tormmh LGS
sttorney, dames Gerdnar.. Chauffers, Teanmstors and Relpers, Lecal
Wnlon Ho. 190 sppenred Ly Lts attericy Enily Lorina of WL &y, Lar |,
Thn matter wdl heiefed, and argurent esb bsid Befors tha Court. snd the
Lourt has voneldered tha briats, the oral #rquoenl aod has roviewnd
Lbe recard horein,

This casg was reannded by e Montons Ssrooa Coort to, the

Uoard of Parzonnel fppesls in City of Billings versus: GPN and

Tesgstors. (bl P.2d 1EED. [1902)5 Thy kaaring oxaniner ab the &P)

revigiesl the facks af this case, persuant to the Hantans Suprese
Ceart! s order of rémand.  Tha heartng guamiper datermiped thet
ifter canatdaring 411 relevant Facts, arel enploying the dual moblvation
Ledl, e City of Billirgs ternbnaled Sbe Carlson ' wialation of
Sections 39-31-400 (1] and |31 WK,

On Fabruarcy 2, 1983, L Board of Pereanne| Sppnals adopted
the amemdeoil recomanded ofler of the hearing peaminar gz the fing

oriar of the Anard.
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This 1% & review af the Fipal order ofF ilie Hoard, ut
Persoenel Aopeals and that Flngl urder &5 Tavicdatle jlirsuanl ko
section R-4-702 MCA. Yenue |5 In ¥allowslens County.. Mantama.

Tha lear Ing examlnor tar the Soacd of Perseonel Appesls
hice fowrel the facts bn this cese and these Tarps ern scoepbod by ths
Courty  Tho Court may nob substlbise 1ts Judoment For that of LhG
Igency ad o the kaight of tha vyidonce on questicems of Facl,

This case pequlrés application of 162 “bhet ford tect

ernciated In HE. Healthy Tity ‘School flstrict Doard of Cduestion

vio Moyla, 320 U85 2P4 (1977}, This teer fras hoam adaited by the
State of Montsna for dual motivabion cases under Mantans's Collactive
Uzrgabinirg Mct. As applled |n Els casd, the Mt. Heallny. Lest roquired
Carlson to shed that her protectid unmn. actiwity was-a: substondlinl

ier mokivating racter in the Clty's determinstion to il schiarge hers

Thie berdon then shifts ta tho €ty to show thet 1% would haye
terminated fnry, 3bgent ker protected activily.

Thern wis: subsLantisl eavidence Lo demastrate thnt Carisan's
unten activity was o notlvating fector tm her dlscliarge, aftor
canslderation of Carlson's-enbire work history,

Carlzan ves ‘s umian steward @)L the AFSTNE T mm dotober, 1957
Untll May. 1999 Ae 4 stewsrd, she f)led ssveral grievances aon hahalf
nt. finrtelfoaml other amployess.  Aftor ] lLing 4 {Jrlesanceé against her
shpervlsar, she wes asked. by the ClLy Adalnistrator vy sno f1{od sa
nany grievances, Whether she 1iked her jan, and woy she did not ek
cop | pymarnt gleanlhers, - ter the superv|sor ksl besn Fired, e told
A fellow union menbor that he should Bave Fired Carlson:

In Aprll of A99%,  an unschedal ed porformance evalustian
Aits emtdicted on animal sheltes erployess,  Caslson wam told Lliat
the evaluation wauld not Le placsd in her persoinal file; she |atar
lwarmad Lhat 0t bad been placed Inhar tile.  Afler chjucting, e
veturned to tha perseanel ufFice ang the aydluation had besn resoeel,

ared shas o | lad & grisvanes an thit mabtec.
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i -Eeptemhor 28, 1970, Carliap fécolvid 2 perfnrmance
pvalustion which rated her as an avarage end|oves - and ‘rasulLod tn hep
Fe2ril pay increpse,

tn Fehruary 2, 1900, Caclson reprasented her diflariment
during the baraining patweon the Teansters and the Clity of Bt inge,
e ap=nly discussed prabless that shie Felt exietod ot the Snelter.
Following that meeting. her supervlear arally roprimandsd her Tor the
stitomenti-she pade st the ooeting,

Aftur the February 2 meeting, Carlson was required to delye
Trisck 1085, a-truck: that she had conplained shout at the Barcsining
maeting, despiie _the fact thet sha hed pot beeli requiced Lo drive it
during tha pravious teo yedes: dn Fabreary 11, 1080, Carleon was
repricandod . far operating o Lruck wlbhout a tachomoter, a1though this
Wasl & comron prachice: for the énolopens .

O March 10, 1980, Carison was ternlndbed by her suporelsnr
far ynsuenardination dnd lsck of copparalian.

There |5 suhstantlsa] evitience in tho record to suppart the
canclustan that Carlsan clearly cerried ber burden of establishing
8 prima Fecle cose that her protecced union acTivily was a mativaling
racrar |n herodiinssal.

Tha' bureden then shifted to the smsloyer: to establisli Ehal
it wauld have taken the Same actbon reqard lesy of Carlédmn's protectbd
Comiuct. Upoh cofslderation of Carlsan's ent]re wierk hlatury with
Lhe City, the City has ralled te carey (LS birden,

O May TF, 1099, Carldom's velisele day stmack From the
rear by anithar, Carlson ised Intemgperale Langusge in describing the
sccldant ovor the radio,  Alfo during $ay, sho was roprinanded for
Bigving a rider 16 the yam, During. 2ane-af 1878, Carlsen plcind up
the wWrang dog-after-a postman had besn bitien by & dog. During this
coursa of avents, Garlzon conductad baeself in an Leerepsr Beénner
and regelvad w lelter o sdylging from her superisc’,

Cn EiJ[I-L-i:rll-:r i, 1879, Carlaco did damage Eooan animl

=Ya
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shieltor vohiclo wnile backimg fL aut-af Ehir oaracs,

In late focenber of 1079, there was an incidest InvalyDng
Carlzon's al logad refusal to go bose on sick leave, after being
nrdered to-du gos  She was sucpended: for four days without pay, and
glvan a wrillen reprinsnd for |psitordination for this (heldent. Thers
was conslderalile confusion aver this Imtident and whose Taclt (L was.
hera wis no drfevance procediera | n ef fect et the tipe and There s
evldence to suppart Lhe hedring of ficer 'y detormenntion thal Lie
Inclizant was nuthing more. than an atterpt by Carfsan tnowork arier sha
had hesn belatedly adjodosd sick by Larson, her supervisor,

In March of E580, the incldant fnvelying Cirlics- aid
the -Schaauzer o oCturred.: Garlson lad picked: up n dog she Bellevod
Lo b=leng tosa Friesd amil taok {3 to her-hoee bocoyse Lhe Friged was
In tre-hospltal. A Mrs© Kertr cave to the siims] shhlier Leak L Far
her- fchnduser dog and Carlaon told her that She.had pirked up 4
schnaurar dog)end Carlson tebd e that shn had ploked up =
schimauesr . Bt had Peturned LE 1o 155 arbief . Horkr called I'.‘ar]-_;l:-.-l's_
suparvisar anid-told hin thab she wes convipced that the deg was bedng
kopt fron her, . Garlson and her suporyisor then went 1o v friends
Pause. e [riend told the supervisar that he did pat meve the
achaurar anymare.  Carlgan then staled that the dog was st Bor- Ao,
She Inttially rafussd to take hor Supersisor thore, bt [ater did,
nfter balog ordecod €0 do- o by the: Assisiant Cilef of Tolice.
Although the dug was ovantusl ly retarned to Med, Mertz, thiers was
iLLLL soma questlan =& to tha cemership af the doj.

L =ppenrs that Carlson recelved uiequal troateant
coacnrning sote uf the nclidences: for Which-2he was roprimanded; Tt
Furthar dppears that some of Uhe reprimands  recelved By Carlzop were
Lhe rosult of union animus. &= such; Dhwse reasons could mat bo
canssdared to.show thot the D1ty would Bmve oo natied Carlun shisent
ber protegbed: sctivity. Other reprimande resultall froo podr

commmication. CLty offtefale testiried that vegloyess sre very rarely
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discharged, Taclean did receive g gerit pay locrésse based upoh
Al wverage to above avorade svaluatlon, o Sopterker of 17, Tha
Eity did noL inteoduce evidence == 1o |Ls practice of Firing sn
erplayne 10 situation cooparable to thn FA0LL profented s,

There |y substantial evidencs ta Suppert e comclySian
that the CIty did not carry o5 Surded of shiwlag that |t would have
Larminaled Carlacn abzant. er proecled unign activity,

The Lity of Hll3ings objecls that the: Saacg of Parscang|
Mpeals dld nnt take additional oy |dence- aftor bhe rendid cf Ethis
matler from L Supress Court, [t apnoars: that thersd is oo mat]én
in the auninistrative record requeEting that addltional ewidence be,
fakan. The clty did Fila o motian for zn arlar dlrecting that
FdtLional evidunce be takan Before this Court ma Pay 6, TH83; The
CITY Rag been givom substantial appartanity te introduce all of fhe
avidanca it wisked bofore the acdn)plstrak|ye dg=hty.  The agency has
cansidered the ovldence prioe. tn the sheiL P2y Imcreden given Eardson
anil sich evidince was slready in tha recerd, . Therefura, the Court
WL not arder that sdditional-evidenco be Laken in this case,

Rized upan the foreaning, the Goirt now enters tho
Fallpeang ORGES:

e declsion af Lho Board of Persanne] Annais Ly supoorted
oy sihstantinl ewidence on the whal fecorl End Liars lins haen no
Grrur-af e warrantlig-reversal imder. the®standards: of roviik 4f the
MonLany Mninistrabive Procodire Act, =oilon 28000412 A, The
decleion of the dgency erodurtng reinstatenont of Susan Carlsce and

ful I back ‘pay is haroby PFFLIHED,
i s -"'-l.d'
OATED ghie J'_ ifay ur__.[ﬁ?_-ﬁﬁi, 140
|

]
i
d-'-'?-.-'-. o ;) f i =N i
. ke v DEALrrct Mhilge

CERTIFIEATE UF SITYIEE

Tols s Eesoily dic 1% domepring
CLi K. B Pelerson Wiz cufy seitny ! kel
W Gardnge pibie e Thl 0 | e rooand

Brily Loring (L !ir ujlu::_"ﬁ-ld:ﬂﬂ-!.lf_j&f'
i 15'..._..14-'_ ’
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HILLEY & LORTHG, Wi, ..&EQR

121 dth Akreet Horcth, Suita 23
Great Falls, HT 59401
Phones: &ME=T&EI-3011

Atterneys for Chawffeurs, Teansbara and Rolpers
Local tnion Ho. 190, Patikioner

1IN THE DISTRICT QOURT OF THE THINTEEHRTH JUDTCIAL BISTRIDST OF THE
ATATE OF MONTAHS,: I¥ AHND FOR TEE COUMTY AF TELLOWATOHE

S U S i e ot e o o o o o - S % (1 s s et e

CETY OF DILLINGS, o Monbans Monicipal
Corporaklon,

Pablelanat, o Mf=B3-4 04

—arif—

appeals and CEAUFPEGIS . TEAMISTERS AHD

!

|

I

|

d

1

ATATE 0F MONTRAHA BOATD OF PERSORKEL 1
i

HELPRRS, TOCAL UHTON ®HO. 194, i
d

1

Eoppondenco.

AHSWER

hegpondent Chaonffoursa, Teansters and Halpers, Local Unton
Ho- 180 {Cocal 190 ‘subnits the Follewing snawers to Ehe Perition
To Raview I'inal Order of the Board of Personnel Appeals Eiled by
Petiticner;:

1. nmespoapdant focal 100 adnits the allegakilope of pacaqraplh
I of - asid Pecition. .

i "EH[ﬁHﬂEnl Lesttml 100 denies thoe alleaakions of paragraphs
2 and 3 of sald Hebltion,

COUNTEREETITION FOR ENFORCEMENT

1. haspapdent Lol 1990, pucouant Eo Becbion 30=31-400, mMon,
pnbltfona far énfoccement af thie Final oOcder of Cha Daoacd of
Feraonnal - Appeals.

E.. Pabielaner id the City of Billingys, a nuniclpallky

locabtod in Yallowstone Counlky, Montanh,

Inower and Counterpabiblon Fer Bnforcement = page 1



1 3, Respandent Aontrd 6F Pecgonnel Appeals i= a quasi={udiciai

o | board that had Jurisdicklopn over public employer=spploves 1abop

-
=

3 { relatlonn pursuwant to Title 39, Chapber 31, WOh.

4 42  Eespandant Local 140 ls the oyclusive bocgelnlng Fepee-
§ | sentative foc certaln epplovees of tho Lty of 3illings, incled-
g | ing Bue Caclason.

- %. Op Macch 17, L9860, ab unfair lahor practice charoa was

p | Eiled with Mespsndent Boacd of Pereonnel Appeals by fedpondsnt

§ | Local 150 alleging that the Patitioner, city of, ni1lings, had
10 |-violated EBection 30=31-401(1| and {3 MOA by d:IFI.|‘.'I1|q.'|:gi.-|i;| S
1l | Carlach becausc of ke unilan activician,

1 B. A heating was hold on August b, 1930, by » Hearing Exgn-
13 | Lner For Ehe Poard of Peroonnel Appeaals,
14 T. On-Degenhaec 33, 1980, khe Aeacing Examiner {ogusd nia
16 | Findings of Fact; Conclpsions of paw and Meconmended Ordor El:pit=
16 | Ing that Sus Cagleon was dischacged by bhe City of RIIlEnds 1n
17 |-violation of Sectian 39=11=401(1]1 =anpd (31, MOA.  The Recopnendsd
1l | Ccder s abbashed as Exhibit &,

18 By TVimely exceptiona o the llesring EZxamlner®a feccomendad
£0 |'ordec wore: Filed by Petitioner city,

o 4. ‘Following htiéfinq ernd oral arounent, hespnnﬂnnt Baasd &F
B2 | farsonnsl Appeasnls Lesued a FPlnal Ordes on Apcil 14, 1341,

3 | upholdigg the ®indings of Pack, Conclunlons of Law Bnd Nescmnendard
#% | ord=r of the Hoarlng Pxaminec, denving the excopblons of the City
A% [ apd adoepklpg the Recommendod Opder of ehe Jdeacing Bxapinar as [ts
4 LFilmal Ordee,. That Pinal Order £ atboched as Exhibit B.
e M, Pebitlioner Cicy appealed the BosErd's Plaal Ofder 'in
& || nistrict Court in Ehe Thirbeenth Judicial piatrice far ihe dkake
9 | 'of Bomtana, [n and for the County of Yellowstone, Cavoo fo,
50 |l py-g1-101%. The Distrlet Courk revecsed ‘Ele Board of Personnsl

OL [l nppoals en tevenber 6, 1981,

antwer grd Couanterpetition for ¥ntarcemsnt — pans 3
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11, ‘MHegpondent ToamntArs Lessal Nnion Mo 1ﬁn appealed the
Digkrlet Court'sn Decision to the Montapa Supresme Couct, Cause He.
B1=52%,

12, The Buprame Coack paverasd khe Distriet Shiark oand To-
nanded Ehe matter to the RBoacd of Peradnnel Apprals with dicec-
Eions to eonslder cecegin matters which the Heacing Exaniner had
prediously held drcalavant, Chauffedrs; Toanstsrs and

Hﬂl'ﬁ-ﬂrﬁt
[Sacal nden Roo 190 and ‘S4ala E Montana -BEoacd E Fecsonnel

hppaals v Ciky of Billiegs,: 648 2.3d 1167 {13337),

3. the Heackng Bunmlper did as instructed by Ehe Euprams
Court and issoed hils Apended Reccamended Ordes on December 13,
1903, glving due consideocaclon ko bhe natkers considared relevank
hy bha Huprepu Couct and agaln Findirg. that Sue farison hod baan
disceiminatorily discharged kn violetion of Section 39-11-40171)
and (115

19.  Peritionsy City again Filed exceptlens to the Doacd of
Paracmnel pppeals. Both paeties were provided the opporctonity bo
subnit brielfs ko bthe Board, althougql oply Besponfent Toampters
Local Union’ Moo 190 4Fd se, Op Januacy 21, 1087 bath pacties
participated in oral argumsnt beldps Ehe Board and the Boaped
agaln deslded to adapk the Roconnanded Oeder as Lte Final Opder.,
The Eacommended Ordsf abrdl Finpl Ordec nce attached pe-BExhibico ©
and [,

13- - The Flnal Grcder of the Board of Personnal  Appeskis 1
dupprsr ted oy mubotanblal owldanes afd socrectly dcﬁldan !gﬁuyn euf
law.

WEEREFOIE, Respondent Teamfterss Local Unlon Hao. 190 pT&AYE: ai
Eol bowas

1. ohat the Blabelee Canrk pphold the Plpal Scder of Eha
foncd of Teroonnel Appeals.

1.. That the District Coort lesun an ceder requicing the Cley
af WILLEmga kg pomply with the Flreal Order of tha Aoaed of PdiE=

ponnol Appanla,

anawer and Cosnkerpetitiaon Eor ¥nforoemank — page 3
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1. That Ehe Bintriet Coart provido such Further cellief as 1k

deend pppropriate ard jusk, i
Wi
Batad this 7| F day of Mareh, 1903,

HILLEY & LORTHG, P.0O, _
iy .fﬁ
s Lﬂun?nlfd. s F !

REEnrneys for Chaubfeurs, Teapobers
and Halparo, [ogal tinion Boo lan

CERTIPICATE OF SENVICE I¥ HATL
-

THIS T8 TO CERTIFY that on the. obh]  day of Macch, 1983

bLeie and exack copy of khe Foreqoing Answer and Counkerpetition
Eor: Enforcement was molled, podbsge prepald, to:

K. D. PETERSON

~Mabtaefson, Schéflield & Leckle
3906 Thicd Aye. Horth
Billlnom, Monbapa SO10L

JARMEE E. GARADHER, JH.
Staff Artorney
Board ol Parnonmel appealn

Caplial Station
flsleana, HEt  H9éE0l

pnswer and Countecpecition for Enfofcement - page 4
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ETATE OF HOMTAWNR
OFFORE THE BEDARD OF PENAGHMEL APPERLS

IH TNE MATTER &F OHFRIT LARGH FRACIICE Yo, to-30;

CHAUFFEURS, TEAMATERE AHD
NELFERS, IOCAL UNION MO, 190,

Corplalmant 1
T FIHAL NEBEY

CITY OF DILLINGE;

i S

Defendank.,
..--u-i.--l-t.uia;.n-tji-lli-n

The fnended Necormonded Order was [esuad oy llearing
Examiner Jack ). Calhoun on fecenhat 13, 159RZ.

Exceptions to tho Amended Fecommanded Ordne were fitmd by
B-D. Peteraacn, Attorney for Defendant, on Jnpuacy 1, 1983,

Liter reviowing the record and confidering the briefs ang
aral arqumsnts, the hascd ordec= as followss 3%

1, I7 15 OROERED, that the Exceptiong of the Defsndans
Lo ®hi Amended fedempended Drder nre hereby dondied,

2. 1T IE CRDERED, Ehat this Board tharefors adeptes tha
frended Hecomnended Order of Roaring Exemines JTack A: &alkown
as the Fipal Order of this Poard, with the typo=traphical
corractions af that decisfion poted bolow:

= Page 1, Lime 23 ohould: Fiead Ootaler §, 1%1: Inetead af
1981,

— Faga 4, line 29 sliowld road Ootober of 1974 inneesd of
Dacember af | 3759,

DATED Ehiwe ‘._;1

L

day nf by AL 90T,
Sadrg
RORND: OF PEASOMMET. APPEALS

3
L]
By M_Q‘_mﬁ .
T =« 1xln
f,

roabte ChnlFaan

EXHIBIT i
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:.Il BEXORE THE 20ARD OF PERSONNEL APEEALS
. IN THE MATTERL OF UNPALRE LARON PHACTICE RO, L0-HD:
CHAUFFEVRS, TEAMSTERS AND |
b HELPERS, LOCAL UNION MO, 190,
‘HI Compl ainant, Ir'
| AMENTIED
7 VE. RECOMNMENDED QRDER
A CITY OF BILLINGS, )
ﬂ'* Defendant, :::
] R T N I T e N e
11
14 This casd was remanded from thae Montansa Siiprene Court
18 Eo the Board of Pergonnel Appeals on August 5, 1902, for
I.-'IJ:I condideration and decision in light of events occuEking
= prier to Susan Carleom'd mecit inereacn as wall ag subsoquent
18 happenings. The Aoard of Personnsl hppeais found, by its
* final order insued en April 4, 1981, that Carlaon had been
i digcharged hocaune of her union activities in viglation of
id Soctlon 39=31-401{1) and {31; MCK, and ordered her l'-liim:'r.ntnﬂ
i With back pay. 'The District Court of the Thirteenth duiileial
2} District reversed that decision.
o The merit increase avarded Carlsen on or about Octobar
a3 1341, resulted from an svaluation of her performance ac an
52 erployes by her immediatba superviaer, Daclenn Larson. The
- tvaluation anconpassed ten areac of concern including coopera-
- tion, Jjudgnont and dependability. The overall rating of
a7 Carigon showed her te be abave average in most categories,
ah I reviewad Carlgon's activities an an efplayes priop to
el the performance evaluation and conclfd that those thres
At aocaslona during which she performed poorly as an employes
At thould be "igmored" bepause of the ;:;:-d evaluntinn. That i
a o may, since the City's evaluation indicated her conduct ac
-
s 1 acctVe
pen b

; ¥ 1 EERIATT
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an eaplofer, espeeially in the arees of cooperation :nd
ludsment, wae betesr fthan an avarage enployaes, [ ghould
AcCupt that ag her status abt that point in time. Instead of
lgnoring the events prior to the svalusticn and merit Fray
increasa, I should have considered those oRCaBlong of poor
petformance, along with al] sther arnntE which ooourred
pricr and subseguent to the evaluation pnd increase,
Mirsant te the Suprems Court'p decision kn this case,
the proper events which should have bean considerad in
determining whether Sue Carlson was lawfully discharged by

Llie City arve those listed bolowi

1. ~From October E97Y unitl May 1979, when the American
Federation of Stata, County and Manicipal Enpleypps
thion wiae replaced by the Teamuberc unicn, sua
Carlson served ns a shop ctovard and filed six
grivancad against the Ciky, both an her own behalr
and on behall of other unien menberz.  She was
alen § union trustes and a pamber of B Bxmoutlve
Board.

2. Buring July 1978 Carlsan Ciled a grisvance against
her supersisor, Mixon, becaine of his barassment of
her. At & meeting later in Sapbenber the ity
decided Lo "wipe the #late clean,”

3 on Octaber 16, 1978 sha filed anothey Qriswance
aver the haracenent becauss the September mea i rig
had not resolved anything, Nixon had threatoned
to "build a file® en her 3f she continued’ to s
to Lthe wsnion, The fgeievance alleged cSontingnd
haragasment hy Wixon, Caplain Alles and chief af

Fallce Kiper: The City -Administrator directed

il
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that Wikon ceasp harassing her, either direotiy or
indireckly; Alles and Miwer wWore fht Found to be
a.part of the hardmsment. Bucing a meeling an Tl
grievance with the Administrator, Carlson was
agked by hin why she Filed so many orievancesd,
Wlitther alie liked lher j-’nml Why did gle not seek
sEploynent oloevhers, i

AL various timss during liet temire as ::n-.:qr:;Lgu.-:.rql.
Carlpon was askad by the 0ty Parsonnsl D pactor,
hor supervisvr, the Chief of Policg, Captain
Fampaon and by Sergeant Hall why ghe did nat gquit
rather than bucking thom,

Duripg March of 1979 Mixon was Fired Crom hia
position. #e thereafter wont to ons of Carlenn's
[ellow uwnfon menbora and stated that he sheuld
hitve fired har, The follow chplaoyrer repinded him
W, Hixan, did not live up to the contract.

In April of 1977 Secgeant Hall conducted an ungcled-
aimd performance evaluation on Animal “hel TET
erployess. Carléon was told the evalualian won il
nat be placed in hes porsonnel £ile; however, fhe
later learned that 1t had heen placed in her File,
Upon finding it in the file, ahe went b5 g Chisd
Kiver to objact. Hy the tine she returnsd to Lhis
pessonnel office the evaluation had been removed
from her £file. 3he filed a grievasnce oo the
nalbter whigh wae Einally redslved to hor satig-
factien.

On-May 11, 19790 'L.|:I|:' City vehigle which Carlgon Jas
driving wes hit in the cear by ancther vehiclo.

Carleon wied intemperate language in describipg




s

the aceldent over the cadin. Rlso ducring May she

wag warmed about taking riders in the van Wwithout

Burrounding the sitvatien Carlson cenducted Tersel s

door. She Was given & letter of reprinand, however,

ugh dihe lelt pereonsl

3
i permigsion. She was later gqiven a weitten repri-
o nand for having a fider in the van.
& B. During June of 1%7% a postaan vas bitten by o dog.
- Carleon picked up the wrong dog and took it to thoe
i Animal Shelter. Durlng the eourse of O R
|
10 in an inproper manner todard the peaple fnvalved
Vi in the incident. Sho later received a letier from
- her gupervisor telling her simllac future condiect
13 wolld result in a-written reprinasid.
it i, On Seplenhor 14, 1979 Qarlson backed a visliicie L
1A of the Anipmal Sheltar gerage and did damuge to Lhe
14
7 tour other people who had done the same Lhing wore
in nat repripanded. The dénage Carleon did wag
o repairdd Al no expanse to the Sty
iy 0.  On Eepramber 25, 1079 carlson teceived her perfor-
a1 pance evaluition which resulted in her narit pay
a2 iherepse. Owarall the evaluntion showed sha was
e an average. epployee and {t showsd she was above
ng averade in job knowledge, judgrmant, coapecation
ag and [nitiative. The conmgnt was riobed on s
a2 evaluation form that ulk
we problems (ftecfere, ale worked well wikh athor
iy smploynag,
a4 11. Puring late Docember of 197% Carlaon gave  har
i GUMMMIVERODS: o Toquasl slgned by her doster thak
11 she. be allowed light duty for ten dave g0 that her
g Leg- problen would get Better. Four daye afler
Fis s a
hbi
'
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receiving the request the Clety gave permissioi [or
her ko work light dukby, She had worked gegular
duty while awaltlog permission and continued to
work reqitlar duty after permiceion to-wark 1dghe
duty was granted. on what would have been: tha
Lisnth day, & Friday, she was ccdered home for
thros days, although she protosted that het leqg
wits botcer and that she did not lave Enough aich
l2ave tocover the time off. Opon Leing ordered to
naa - glek leave, Carlson balked to Captain Alics
who' led her to believe ghe ecould remain on disty .
Whin Lacuon discovered fE was atill on duky shn
had her sent hom=. an fAntiurday shn ebisined o
relesse from ber doctor to ceturn to werk. She
then reported for work, but her supsrvisor said
she conld not work. She returned hone, BNt later
Wenl back becauss hor aupervisor changed hec mipd
abont Het working, On Monday Carlsan was senb to
Eha City's doctor for an examipation and Was
subneguently relmased for wock, That sane day wlwe
Wan given a written taprimand for insubocdination
for refuning Lo go homn when first ordered to da
a3 and suapendad for four days without pay, £he
altemptod to file a grievance but thers was ne
extant collectfive bargaining agrecnent.

On Februeary 2, 1980 Cacleon appeared at a negotin-
ting seasion hetween Lhe Teanstere union snd the
City to explain and express concerns of Animal
dhelter employeean. She complained about edpilpsent
and working conditicns in geferal, but she apec| Fi-

tally complained about having to go lnte. a troiler

i
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dlone without police backup for a dog and -*.n'_a-u'_

the condition of Leuck 1085, The noxe day: her
supervigor arolly reprlnanded lier for speaking ont
dt the mooatineg,

Alter February 2md Cavlson was reqiired perladically
to drive truck 1085, although she: had not been
required to drive it diring the previods e YEars
end degpite the fact she liad brought tws dactorz®
gtatensnte which wtated she ghould not drive it
bacaise af ler back conditian,

an February 11, 1984 Carleon was reprimeanded for
operating a truck without a tachometer. 1t was
cammion practice for employees to delve trucks en

Liie wonkend without tachometors. Cacleon was tho
coly ane wha was adisoniched.

On - March 10, 1980 Carlssn vas terminated by et
Aupervisor for insubordination and lack of L o]
ation related to wvents the DYEYEioln wipk LEIJL'L‘:-EI'nI_hlj
a-Schnauzer dog.

on Wadnesday, Mareh 5, 18960 a Mes. Wertz had 8 [=HE
to the Anlmal sheltar looking for her.male Schnauzer
dog which Bed besn micsing cince the PrEYions
Monday. She bad been told by her pestman that he
Ay two Animal Wardesis load hor deq and a hlack
Labrader inta their van, On the previsuc Monday
March 3, 1980 Carleon and another Aninal Warden,
Dick 0lgon, had picked up the two doge while on
routine patrol. Cablson belisved the Schnaceer to
ba the same dog she bad given to her friaond, Bi11
datwald, smarclisr in January and For Ehat reanarn

did ot log the dog in vhen Ebey rebturned to the

(=]
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aminal ahkelter. [t was CHFtonary Lo return dogs
Lo their evnoers when & Warden khew to whion: thay
belonged, instead of logging them 0 at Else Animnal
Sholtet, Instead she tosk it ta Detwaldbs hrothec
tontwald wan in the hospital). Whon Ostwald Fai
out of the hoopital he asked Carleon il #he wo ]
keep the dog Tor hinmp he dld not [esl up B Lt oat
that time. She ayreed te do co. O March &,
1984, prior-to Odbwald's releass from tho hospital
end while the dog Wag. at his brother's place,
Larcon called Carleon an her day of[ and asked if
2he had picked up o male Schnauzer. Carlson Antdd
ehe had .and 1t had been returned to the owper .
Anturning dogs to their éwnoras in this maies Hild
sbandard, accepted procediure at the AniRAal Shelter.
On Friday, March 7, 1880 Chrloon rnturhed Lo duty,
Ghortly after her teturn, Mrs, Werts called bthe
Aninal Shisller from Bi11 Ostwald's hone whers she
hid gong lopking for her dog and where she had
came to bolleve bhe dog woas being Liddean frem lier.
Hra., Wertzs was upselb and was erged by Larson £o
call back after the matter wasd invastigated.

After Mre, Werlz left Oatwald's place, he called
Cdrlson at the Animal Shelter and told her about
Che situation. Carlson anpd Larson deoove oub o
Natwald®s placn.  On the way Carlson agked Larson
LE she could npeak privately with Osbwald when
they first arrived. tarson dentled her rquEag .
Upon arrival Tareon asked Ostwald £ Caclaon had
Brought ham a Schnauzger. He said she had nok.

Carloon then remathsed; “You dop't have to XTie. o

AR ICE LRSIV 5o 1 8 S




“This dis fy booc, you can tell the Lruth, " Hae

.

3 continued to say ho did not have the Ethd1I‘dtr and
4 fnd not seon tt. Upon re-ucging hy EHE‘IED'J, hi

- Einally admitted that che brought Bim a dog, ‘butc
al that he did not have it snymore, ln fact, never

y I Epnlly did kaap the dn-.gn lle gave tlen some regi-
A stratinn papers an o male. Schusvzer which: Csrlson
= had given him previcuely. Larson asked i€ thime
o | wWore the papers for tho dog he had, He Balisved
11l they wece. When askod whers the dog Was, ho paid
0 1t was - in Shoplierd. Larson ackad to go ke it,

T Carloon said the peopln uere not hone, they wers

14 Al work.  On Curther guestioning she said she had
i the dag at her ¢wn homo, &s thay were Imaving

o Dutwald's place Mro, Wortz showad P again and

X7 bacans wory ypsek with Carleon. She wented b 5o
18 with Carlson and Larcon b ses the dos, Carlson

o retuasd Lo btake them to her pEoperty Bechirre she

o did net want anyone to know where she lived,  Ghe
ay | offered Lo go get the dog and bElng it back, Mre.
ﬂ-i Wertz then decided thay {she and Carleonl showld
24 Ao to the Police Department., At the police stallion
md the Anpistant Chief gave Carlsen the chanes to qRT
a5 the dog a.c:m.'ur.punLr:u:l by L{!uun. Togather they

i retrieved the dog and tock it to the Animal Sheltor
a7 Where they encountered Men. Werts slong '.I'il:lt Fisr

uy i friepds and nelghbors who wers thece to ddontify
ai I the dog. Carlaosa hed alsoe gathered peopie to

A identlfy the dog as Opfwald's. Tn the confusies
3i tha dog did not know who Lts mester was, hor vWece
on the paople able to tell tn wham Lt belonged. Mrs.

Fibins
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WarTa and Larson took the dog ©a hec weterinarian
wha infocmed  them that it fic the age otoked oo
Mre. Werts® papecs and that Ehe amr cllpfing Wa8
kiz wark - wark ln had parEofaed ob haer dag. . When
they ceturoed to t5He kninal Shelter a fozmer auvner
et The degq OscWald wdd -plaslng clatmed the deg Lo
question helpnged to Catwald: Carieon then decidad
to giwe the dog-to Aro, Wertz becauce Ootwold did
oot want ikt. Carlgon finished Bec shift Shat day.
She wenk ta work e fellewiog day, Satucday, asod
Wan Teld by Larsop sbhe '-rﬂ- Agapanded with pay
pending an investigation. The Eollowing wosk she
gecoivied & letrer of termipatien.
fin exasmipaticn of the sbove eyento. ghows that from the
time= Cacloon bagen hec snplosment ak the Aoimal Shalter in
Retabee of 1977 il May of 1979 thera wal RoL o ong ocfaslon
of pacr parfoarmance on har part. ©Turing chat perisd she
did, hbows=ver, puccus her sctivibien ap 5 unien officer in a
diligent: mamnes whileh, nedapdisg to the CLCy AdrifpleEracar
and cthes City pfficmrs caussd the L1ty ap opount of disnatio-
faction with har. Aftes May of 197¢ abe did, without question,
Faltes an an =pplaves and angaged dn copduct which could be
described as thoughileso ceacticond te pactiBilag EiTuatians.
Given those occurr=oces and pothing moce onn cowld reasonrably
conoliode that Carlsan aaednd ©a be reprimanded apd coninsmled
an what the City's expoctations of har wers=. Howevap, Checa
dapg e#Atonuating circemnotances. - 5he had endured LE ponths
pf haragomens and goievous condust by Clty fupervisors and
panagenent pec=onnel faf JurAuing onion activitisa; she was
imralved Li 4 diverod, which Carson npoted of her aYaluatlong

and #ha fad oo seans of redeeps For tha feprirancs because




Lhere exigted no goievance procedice during the tine tha

i

x
g Tasnuters Union was in the process . of takiag over the bargaining
o WELL, The incidant when her supervisor made-her go hene in
=] spite of het probest that hec leg was bebter 18 an =xanple
E: of the latter peapenition, Lt amounted to nothing mores Bhan
¥ zn attempt by Carigon oo weck afterc che bad Besn baiaendiy
8 adiudged sick by Laceoh.
B When the City, through its pupssvissc Carson and Palice
- Thief Eider, avalusted Carl=on's performance as an nanloyas,
0 they evidently atbached little oF no impartancee ta aspects
1a af her enployment ditcipg the pressding months bBecaises theayr
e gave hec an above avirage tabtipg == they specifically cated
& her hich ln cooperacian, |udgment, inltiative, knowledge of
% the Job ard rate of progracs. The high racips cdss, it must
1 be rensnbered, Within a few menths of Carizon'ds mimesaduct
tir [nvolviog the use . of intemperate lafguage after the jutensbils
101 acaldent and the incident with the bitten pewtnman, Altheough
1I|';| n geod evaivacion snd perit incresse capnot excuga mubianpem k
2 misconduct, it seems 2lear that it should secve as an indicatisn
al : £ the Lack of soricunansss that the ity attached to the
an | pricc condiict. TIn the instant cose the bwoe sbove-menticned
2 paLtaro cowld mobt have lssn serigus sattars e Ehe OLd,
211 otherwisa Lacson and Eicer would Bave made note of them apd
2K avaluated bar acgerdiagly. They chwicusly did mot serve ta
a1 deny ber & marlic False,
s The two cases cites by the City as holding that a
il satisfactory performance ratips does not ecase pricr dlaci=
il pllnary actions, REockland=-Basbery Prink Wocks, Iac., (1377),
mi 231 WLMB 305, 96 LRAM 1237 and Concreta Tachnology, Loc.,
a1 V176 234 WLEBR 961, 931 LEEM 123Z, do not 54 hald, w
A Samtiero held that a atisfactocy pecformence rating belara

10
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the elpotion (union activity) canset give rise o an Lrfar-
ence CLhat A diccharge Five manths lates for uEEAtlafactory
Parformance was pmotivated by the uniap motivity: fece, the
Edeunduct [Which the Suprage Couct said aucs be connidrred )
QCCUrTes prioc te the satisfactery rating. In Copccete
Iechiolagy the helding was t 1t is lppaterial that the
employed receivad 4 wage incraans shortly hefors his diztharse
Bacamce the discharge waz based on & single inotdent rathar
Thal an an evaluation of his everall wark perifornnns-,
Carl=on was not zerminated over a single. ihcident.  Hes
diocharge was stated an being for pencooperatics with Latuan
atid ‘other spplovess ave: & pericd of tige. Yac, Larsen
rated her high an cooperation oo the porfocmanca evaluation-
After the evaluaticn and meric i{tcreass Shere wvag poc Gyys
incidant of unjuscified Lach of cdaperatian oo tﬁh ParT af
Carlzon. The "leq ipsident' in Decesder of 1978 reflects
faegatively an Larsop's hupervicory aniliey, not an Carlson's
williigmens to parfeen as an explpies, The "Gohnauzer
Ineisentt evinced an overreaction by the City ta 4 minorc
nlstake — 1S indeed [t can be terwad a nistake, Lnasmich as
AL WAH devar clear ta whom the dog Belooged.

What the HERE caras do hald is 1h4£ i poior good recagd
or merit incrassen secve to indicate, alang with athes
factors, eithar Indonsistency en the part of the srployer oo
Chib the disciplinary action was in eetaliation for splan
ar=ivitimg cather than Tor the ceanon asserted by the smplaver,

In NLAS w. Ewans Sackipg Go. [GEh Cic. 1973}, 463 F.2d 153,

Bl LRRAM 610, the court uplald an WLES dacimieh to reinstaks
an smployen whe had been dischiarged in viclatiaon of Sectian
0{aifl] of the 'Matienal Labar Relatdaong Aer. There, s

erpleyes, after having been invelved in protected activity:

Il

..:él- — TR, o — oy ENF




i had been in a [ight on company premives 15 ponths before hie
q discharge; had been reprinandsd <wo o three nonths prior ta
4 hin disclarge for apending teo much tipe in the locksr roonmg
& Had' cepeatedly lata; was abhent without an excine sevarl
a timesy and ‘had o drinking problem, was nonethelass reinstated
- because he had been given ceveral merit ineresses and was. a
A gqood enployes uhan be vanted te he, The CONFE conclodaed
4 from those circunstances that the reastng advanced by the
ik enployer for the formination was not the trus reason, that
Vil his union activities were the reassn. Ses algo HLAM v. Charles
e . McCauley Acgogiaten, Tae., (Sth ©lc. 1981y B5T F2d RS,
13 1DB LRRM 2612: Dragqoo BEloctric Co., Inc., 1974, 214 NLAn
14 47, 88 LLEH 139132.
15 | Afber reviewing the events which sceucced prioc ko
. Carloen's merlt increase as well an subsaiqisns happenings, &
17 HUSL conclude the City had a pornissible and an imparnia=
I8 Rible reagon Lo discipline her, The Eofality aof her condues
14 ng an employes provided the City with cause to invebks sopd
ag ddsciplinary action; however, her tnion activities #loo
oy cauned the City to want to get rid 21 her an ig evidenced by
o Lhe comments mada by the Formes City Adminfistrotor and other
o City offlcers about her unlon activities. And, the City's
o | antivnion wnimug e further pvidenced by the repoval of the
o8 evaluation fron her File, the advecse yeackion by Larson to
20 Carleon’s atatements sbout beuch .1“.5 AL the February union
37 meatling with managemsant, in thereaftop meking her u_rl#--:
g Lruck 1485 and in interviewing her, and her only, Bpcalse of
24 the tachograph record, the overreaction h_:.: managemant persganiel
a0 i Lo the Schnaurer eplecde and finally the Porsonoel Birector's
a1 commente. All the evenis taken togéther carpil the oon-
39 Fluslan thal antiunion aninus wae definitely o motivating
ki i
Biminn I.h IE g
I i
- e e ——————
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Balbhaal o AncChit L1EY '8 'Hecislon to. Cerminate Cocleon:. The

: City's failure to com= forth apd prove that 1t would have
; terminated hec for any of the individual eventa or that it
o would have done oo on the basgis orf all alleged ackts of
il misconduct taken together shows the City would nob have
'i' terminated her but for her uhion activities. 1 uep tihe word
A alleged® to describe the evente, exclurive of the Echnauzes
: dog incident, becavse; (1) she @id nok have a chanes to
g aggrieve then becanse there was no collaskive hargaining
t1 agresnsnt in existence, amd (2] 1 Im--n; found that the-earlier
18 ineldents. nhow hnstilit? Coward Carlsoh because of har union
0 activities or they show disparate treatment bacauss of har
£ union activities. See Dosrd of Trustess Billings School
i District Mo. 2 wn. State of Montnna ex rel Board of Fersonnel
1t | Appealn and Billinge Educntion Association, Mant,
JTE —_— 603 P.2d 770 (1979}, Bruce Young, et al, ve. city of
. ‘Lreat Falla, 3% Bt, Reptr. 1047. Had she not beeg = unl o
e activiat wha filed grlsvances Tob hecselr amd athers and who
i gspoke Wp for her own concerns. to nanagement, abs would still
i be enplayed by the City —- perhape: as Senilor Warden as

i Larson indicated on Carlson's evalualion form Lo which Chief
aqy | Eimer concucred. It cannot be pericusly asgected Ehit the
a4 | City applied its wsdal rules and diseiplinary standards te
S Carlson just as it weuld Have to a noneotivist becauss Chere
4 “is na wvldence o BypgaEt such an nﬂ:lel:l‘_il.:n- HLAE w. WEight Line,
e (18t Cir, 1981) 106 LHHM 2513, Alter counsel far Carlgosn
h showed that her protectsd conduct wag a faotor in the dischatge,
2 Ehe City had the cpportunity te show it would have reached
o the sane deciaioh éven in the absedcs of chie ﬁui@lﬁ ootivity;
a1 it nimply ‘did not do so. In the sbhsence of gech avidence
na | ard despita the conduel pricr to and subsequent to the

14
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i v
i performance evaluation and merlt pay increace, 1 mist conslude
A Ehat Larlson®s dismissal was pobivated substantially Ly her
1 urdan Aotivie.
B aleat Carleon wan discharged by the city of Billings in
d v¥ionlabtion of 3%-31=401{1) and {33, HCA.
= RECCMMENDED ONDER
d iT 15 ORDERED that the final order iccwed by this Board
0 on April 4, 1901, be affitned,
1 Exceplions to this anended order may be £iled within
X Lwenty days of service. If Ao e:-:::cptinn;u_ e Filod, Elie
12 | amendsl order mhall beoome the Final order of tho Bosrd of
13 Persamnel Appeals.  Address exceptions to Board of Perponnel
14 Appmals, Capitel Station, Pelena; Honbann, S9aZ0,
I Nated thia ,-_'E’Eiﬂdnjr ¢[ Decembrr, 14982,
I
]
|
17
BOARD OF PERSOMHEL ATTRALS
iR
e BY 1 ! ;ﬂufggéi;-———~
g B En kb hotis

iy Hearing Exaninor
11: SR T, B R R R T T T R TN D Y
an CERTIFICATE OF MAILING
2] y .

Tho undersigned does certify that a true and correct
&4

copy of this document was mailed o the 1'-:|.11|:|i.|i|.-|-;|-I o Lhe

*h 74 /] . D oy
,!5 day ol ¢ lang

i
ETi Renneth D, Fetarson ""Ern]_]'.j'.z Loring

City Mttormey Hilley & Lering, P.C.
Ay Buite 250, The Grand 121 Fourth Street Morth

' 27 street & First pvsmue Horth Suitn 20

20 Rillings, Montana 591061 Great Falls, Mopntana 59401
an I
an :
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The Uipdinps of (Fave, Conclusiopns af Liw wiid W cermy nadod
Order were Issugd by Bearing Faamijner Jack Iy “Calhawi on
Peceubor 220 100D,

Levepolops Ed flue Findings oF Face, Concluslons o0 Liw anel
Boacamup nded Ordir were filcd hy. Ky Do Peterson, Attornoy [or
Hefandant, City af Bidlings, on Junoary Iy, Ludl.
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ARFORE QUE UMY OF PEMSOSHEL AFFEALD
= IN THE MATTER OF UNEAIR LDOR- FRACESTER %o, LO=gi:
a CRAUFFEUNG, TEAMSTERS, Ao ) FINBINGE OF Fact,
q HELPERS, LOCAL UNLON HO:. 190, ) CONCLUSTON: OF Lot Il
} KECORMERDEN GREER
i Cabip et I
|
a v §
. s CITY OF BILLINGE, g
A | Dofandant . )
" T o R A S Sy P
10 T. LNTECCUCTION
i On Earch 19, 1580 this unfair labor proctice charge wag
b filed by Complainant allaqing tha ity had wiclated 59=-31-401 (S
| and {3) HCA by discharging Sue Carlsen becaunse of her unicn
¥ sobivities. Derfondanl's spnower deplied any 2ialdatlion amd et
1 ] forth as an affizmative defense ol alleged hiutory of 1nsubordisa-
ol tion and refusal to follew orders. P. tlearing wags held on
'7 Algust &, 15060 1in Billings ot vhiclh Compplainait was CeprEsimbad
in by Enilie Loring, Detendan; Ly Byl Potaragn:
i IT. -ISS0E
o The dzsue. pregentind htce is vhobther the ooly - violgted
w1 Sue Carldon®s CIGhER du & public’ daploves nodey e proviadsng
yip oL 39-31-401(1} and (3] pMen oy bBamuilhabing Ber ahployment an
a2y Batcl, 19adq,
g 11T. FHMINGS OF FALT
R Bacod e the evidence wn the vecerd, including the
ag WOl testinony 1.1£ witnepeod, I find pf Follous:
" 1 Sue Carlson began bec employnent with the 01ty of
ag Blllings en Janiacy 17, 1977 ag & eleck (o clie Wabsr Dpattiiant.,
=y Jhe transforvad Co a Meter Madd position ol July &, 01T gnd
an wscked ‘thars wntil ootober 3ed ok widal ke dise peni o Toe
31 Admal Shalter ahd beging i aubnal sedin,: e genoral
i dutied wers 'to pickiup drd fnpowsd doga, silte oilbations,
_ RECE R
o BEL 23 1909
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LI Carlson filed a gqrievance alleqing soveral issies
of harasmnant by her supsrvisor, Jis Hikdn, in July of 1o7B.
Cu-September 29, 1978 Carleon, Hison, and At Trong, the
Preasident of the lecal, had g neeting with the Chief of
Poliece, Kiser, It was decided that the "glate wauld be
wiped clean.¥ Letters were to be tenoved fron her file, all
relerences to earlier chacges wore to he degtroyed and a
letter of anclogy was to be writton by Hixon to Carisdn.
Later on, after Mixaon wes Cired and difing tha lnterip of
Ehn Teamsteld Lakesvaer, carlsop attenptad Lo file grievances,
however, no procedure had been nstablichod ue that time to
aocomnodate the Filing of grluan:e5. The Teamater reprosenta-
tive Lold har that all grievances tovalving a difference of
apinion with the ity would be handled after o procedure had
basn negotieted.

B, Cn October 16, 1970 Carlsan Flled anarher Ord avince
dlleging many of tho same probleme which were purpacted to
hiave been golved at tha meeting With the Chief an feptembor
29th, It algo alleged that the Chier and Captein Alles wera
Rat desling with the harassment. The griovance wag processed
through the precedural gteps and ended when the City administrater
directed thal "no further slepancs of hnrrasenent, dlrect or
indirect, be undectnkon by Mr. Mixoen toward Susan Carlacmn.. . »
Ho harressmant was fonnd to have heen engaded In by Chilef
Kiser or Captain alles,. Upon firgt receiving the grievance,
wixen teld Carlscn thabt if she  contipyged ks run Lo thes upnlo
ha would hove & "shick £ila" on her apd she wesld be fired.
During their meeting, the ciczy Adminictrator, -asked Carlaocn
Lf aha liked her job, why she filed so many grisvanpcas,

and further, why she didn't go. elevhers. for & job:

i
5 ]
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T Wikon was: forced to resign in March af 18Y8. Far
three weels following Hixon's termination Fot. Hall wae tn
charge of the Animal sheltar. Barlone Lacoon ne:r:u an g
Superintendent dn April af 1979, ouring the firgt gevera]
days pf Larscn's tapure Sgb, Hall decided te complate a
Patfommance evaluation of sach Animal Sheltey anrployed,
Carison chjectod to the unecheduled evaluation asnd wilked
eut of her session with Hall and Larson infarming them: she
would attend with a unfuvn representative pressnt.  The
evaluation was done later. Carleon wap told thi evaluation
would Aot be put in her porsonnel fila, She uag later
inforned that it lad ipdeed been placad In her file. She
and Dennis #ueller, the Uniepn Sresident, went to City Hall
abd found the evaluation in her file, They: then went to ses
the Chinf of Police te object, Oy the time they returnsd bs
the persennel office the evaluation had been remored fron
the file,. cCarlson Flled e griovance against Laraon and Hall
girar the matiter. Tt wad ultinataly resolved to her satisCacticmn,

B After Niken's tarmination, he visited with Are
Trenk, & City eoplovees for 17 years and fthe AFSOME Piadldsnt
during the paried invelving Carlson's lirrassment grisvance.
and aaked queations abous Sue cacleon, We, Nixon, sald she
wis the source of his problen and that he should. have fired
her. Tronk told him he did sot 1%@_ up: ta Ehe contrace;

B Cm May-11, 1%7% the ELty“fthicia which Carleson’ wan
driving was hit from the rear by anather vehicle, EHe
reported over the radioc that "someone han Just asg-endad
this truck.® Larden told her that was inuppropriate,

Puring the gane month Larson warned her about taking riders
in the van without permission. Later, on Octsher 22, 1978,
Larsbn ipsued @ written repcimend to er for horing a- pider

in the van.. On the particular occasion Carisan lind shcaufitersd

-

_I*Mﬂﬁﬂ"'-"-ﬂ."'"- Ly i s = s samg B Pt 4 e A b




' n child=care problen and found 1t necessary Lo fransport her
. daughter to the Atlmal shelter té swall the child's father:
all 10. Duripg early June of 1979 an incident oocyrred
3 | Whereln a poutman wag bilten by o dog, Carlsog picked up o
il dog, which she thought had done the Blting, smd took iE ko
4|j | tha Aninal Shelter. It Yater was determined that the dag
q which 8he picksd op was nol the one which Lit the postoan,
. | Yowever, Carison, in the meantime, condicted hersslf in an
i improper mannar koward the people fnvolved {0 the ircident.
x5 She roceived a latter from [arson dated June %1979 concarning
1| the matter, it reads, in pertiefib part, am fellows:
oo The situation Jjepordized the publie relations at the
121 shelter and the relationd betvesn co emploves and
5 caufied o good deal of anguish for the owner of Cis dog
1 Hha was nob the one Ehat did the biting tn the first
place, w
1k
Telling & fellow erploves bta "shat up" in front afl
20 people at tha ahalter even though you wers EpEaking to
8 me an- the phane, shows a lack of cooperation as daoek
1 Ehirowing papers around the office.
1y +++ 10 the future any yerbal abuse, profanity, or nomn
cocperabion will have to br handled with a weitten -
18 copripand in your: fila,
11.r| 11, Om Septemdwnr I4, 14979 Carlwen backed a wan out of
H'"1 the garage area of Bl sfimal Shalter -with bhe AnnT Open
A1 The doar canght on the edge of the bullding and did minor
22 dampge to the vehicle. The doce was repalyred - al no exponss
43 to the City. Upen adviece of a union reproageptative ghie did
b not-attend the Accident Review Bancd meoting on the macter.
= On Hovenber 21, 1979 ghe received a lotter from the hasintant
.
o Chief of Folice infarming her the aceldent had besn rulad as
i chargeabla to Ler and that the Review Boerd had reconnanded
=k a latter of reprinand be placed in hec file far ono year,
aa Qther Animal Wardens have received similar letters when they
il Iad wehicle accidents,
i 127 Oo Septenbeac 25, 1979 Larson completed o performance
) evaluation form on Carlsen, - Tho purpose of the sval uation
IFsI
el idkd i. 5
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| | Tem o mE TR EE e lher ild Would mocelVe somorlt lncreagd;

1
5 She did in fact receive tho r;a_-r_-ltqncrnase. The ovaluation
4 form itBelf chowed that, on a acale from ane +o tan, s Lercon
‘q gave her the following ratings:
&
. A guality of Work - &
- B. nantity of Work = 5
r’ . Enawledge af Toh - &
, 1. Dependabill] Ly - &
EI. '\Ju .- - i
the dgaiEan i
- F. Canporaticn - b
| G. Initiative - &
12 ||
H. Earet -
13 | i -
I. ' Health = 5
14
1% I Haobte of Fragress - ?
1]
- Bezide a heading on the evaluation form sntitled “Bupervinory
IHE Commento! Larson wrobte "&b times she lets personal problams
s interfece with work. Worke uell with akther onplovess at
55 shelter." The form was signed by Chief ®iser on Sapbtemboy
iy 2, 1879, It contnined the initials "sCY unded & date of
= Oetabers 29, 197%: The “persmonal Problems® rafarced to thae
:HL divoree. in which Carlson was involved. None of Eha above=
i noted ratinges are below the reqilcensnts oF the ja&. In
o ragponee to the question "What position do you think 18 most
% posaible far thiz amployes's next assignment?  Larson weete
i "Semior Wardan, ' o
4 13. During late October of 1979 Corison had & problem
5 Wwith her leg. She obrained a dectoy's stptemant aaying mha
an eheuld have lignt duty for ten daya, By the tide her supsreisors
a1 decided to allow her light duty-she was fraling better and
iy went about her regqular duties. Occosienally she'went dn the
raiik b
s s
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1 oLEice and cailged her leg bo rest it, iftar chssking with
g Carleon's docrar, tha City e doctor and Captaln Alles,

i f Larsoh decided to srder Cartaon to oo hope an glok loave.

4 Upon being ordered to tee sick leave, Tarleon talked o

B Coptain Alles who led her to bellsve sho could ramain on

“L duty. When Larson digcoverpd she was #til1l on duty she had
: her sent home, The fallowing morndng, Saturday, October

. #7c 1998, Carlson had o statement Crom her dector BEYLng aha
a caild work lier ragqular duties. Lireshs Eaid she wonld allow
10 her Eo work pending her visit to the City's doctor on Manday,
it on Honday, Carlsen was suspondesd without poy for four days,
ik ine lettar of suspension was dahnqgﬁ:tnhex 25, k979 and

in read, in part, " Bacause of ingubordination and [fafilure Lo
1 obey direct ordocs givan by n&, my supervioor capLaii Alism,
l“h and kis supecvirar Ascistant chiar anmpaon on friday {sic)
ih Ootaober 35, wau ars tecelving o four working day suspensian
1 with no pay dffective october 29 to conmance innmadiately

II-I-| fullowing your appointment with Lhe Clty Physicien.., “aAny
1HI further violations will resulk in immadiate dismlecal .

a0 Carloon attenpted to file a arisvance aver the Buspeng Lo :
a1 however, at that time tha Teanster's vnion, which- had decertified

22; AFECNE, and the Clty did not have a grievance procedurs

nik negotiatad into a contract, The Tegnstet representativo
a4 | ddvized her that those kind of grievences would be handled
af after the contract wvas settied,
26 : 14, On Fehruary 2, 1600 Carlson appeared at a negotiating
an sesdlon betweon the Teanstecs and the LRty to-explain and
o CAprean concerns of employess of the Aninal Shelter. Eha
an complained genecally about eguipment and conditiana; che
1 Bpecifically. conplained about having to go into a trailer
¥ alane without police backup for a dag and about the condisiop
4 nf truck L0AS, Larson told bHer thoe pexe doy she should pot
have gaid what she did, that her facte were WIOM .
kbt 4 :
L
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15. hfter Fabruary 2, 1980 Carloon was required periodically

-

to drive fruck 1085, although she had not bean regquired ta
: drive it For the previeus twa vears and despite the fact
. that sha had brought twe doctors Etatenents Eaying that ghe
akould not drisve it because it cauneed her to have back patn.
: Carlmon had injured her back two yesrs parlier when sha
elipped on dce. ‘The geating in l0A5 bathereod her back
; - because of its ceshionina,
5 16.. On February 11, 1980 Larson hel@ an intesvies with
e Carleon regarding tachograph record keeping and activity
s shoete, The [orn used to record the interviaw wie entitled
e "Billings Local Office Corrective Tntervley® and wsted that
- "tachs and cheats 1o be tirned in daily or shift day Following
5 Eour of duty.® Carleon, ns did other persone st the Animal
K Shelter, operated wvehicles without s tachameter when tinay
T uere not readily available in the usual place of GtoTage.
o Barlaen was talked to sbout it, Lhe othors wers not,
o 17, Oo March 10, 1980 Carleon was Terninsted by meann
¥ of a pemorandum from Lurson, concirred in by the CThief of
25 Folige, %o her stating, in pertinent part, me follows:
Due to insubordination and nan=cooperation with
2l Your supervigors on incidences faic) yrolating to
evente the week of March 3 to Harch 0, you are
2 Hersby terminated as of today,
24 ¥ou were not cooperative in beipg truthful with me
&5 to the whersshouts of A male schnaszaer capbured
24 by you while on duty, March 3, nor in my efforts
to clear the sitvation with a public citiren'c
2a suspicions of the ahelter and you concerning the
i g,
You hawvd baen previously warned on nore than one
£y cCcoasion about cooperating with other city emplopees.
L) LB, On Wednesdoy, March 5, 1980 a Nrs, Wert: had gens
20 to the Animal Shelter looking for her male Schnseser dog
#0 which had besn missing since the previous Monday. She had
il been told by her postman that he paw twoe Animal Wardens load
| her dag and a black Labrador into Meir van, On Ehe Provions
S )
Fiv iad i
T T e A e



N Monday, March 3, 1940 Carlscn and another Animnl Wirden,
" Dick Oleon, had picked up the two dogs while on reutine
1 palrol. Carlsen belioved the Schnauzer te be the same dog
% she had given to her friend, 2ill 9stwald, earlier in January
- and for that reascn did not log the dog in when thay returned
o ta the Animal Shelter. Instead she took it to Optwald's
" brother (0atwald was in the hospital ). When Cobwald ot aout
: of the hospital be asked Carlsen Lf she would keen the dog
a for himi he did not feel up to AT at that time. Zho agreed
it te' do =0, On March 6, 1940, prior to Gstwald'e releafe fFrono
I the hoepital and while the dog was at his brother's placs,
128 Laracn called Carlsen on har day off dand asked if ghe had
::l plckad up a male Schnauzer. Carlson aaid she had and it had
14 feen returned to the owner. daturning doge to their owpers
5 in thia minner was standard, accopted procsdars at the
& animal sheltger.
i 12, On Friday, March 7, 1980 Carieon returped ta dirty,
14 shortly eftor her return, Mes, Wertz called the Aninpal
mL shelter from Di11 Ostwald's fieme vhere she had gone. looking
an for her dog and whers she had come to belisve the aon Was
- belng hidden from her. Mrs. Hertﬂaaa upset and Was urged
s by Lerson to call back after the mattar way invaatiqiped.
] After Mra. Wertz left Ootwald's placé, ha called Carlaon at
Hd' the Animal Shelter and told her about the situntion. Carlsen
ah and Larson drove out to Ostwald's place, Op the Way Carlson
ag | asked Lacson 1f ahe could speak privately with Ostwald whap
an they first arrived. Larson denied hor request. Upon arrival
oR Larson asked Optwald Lf Carlson had brought him & Schoauzor,
- He said she lhed not, Carlson then cemarked; "You don't have
30 to lie." "Thip im my boss, you can tell the truth." He
a1 continued to say he did not have the Schrauzer and liad not
03 sean- it Upon re-urging by Carlacn, he finally admitted that
I
Feiaie's
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she hrought him a dog, but that he did ‘pnot have it anymore,
in fact, never really did keep the don.  He qave then somo
regisntration pepers on A male Schoanzer which Cirlson had
givan hin previously, Larson ackoed 1f those wers the
papers for the dog he had. He bLeliewved they were.  When
asked where the dog was, he said it was in Shepard, Lareon
asked to g0 gee it.  Carleon said the people vers noc ltone,
Lhey vers at work, On furtlier guestioning she eaid ahe had
tha Sog at her oun lome. As they were leaving detuald's
place Mrs. Wertz showed uvp again and becane vaEy upset with
Carimon. She wanted te go with Carlsan and Larsen o oos
Lhe dog. Carlsch refused to take them to har pCOTRELY
becanse ghe did net want anvone to know whers she Tived,
she offered to go get the dog and bring it back, MHra, Werks
wag afraid she would return with a different dog. Larson
then decided they (ohe &nd carleon] should go. Te the Polige
Department. AL the pslice stotion the Assistant Chief qave
Carimon the chance to got the dog accompanied by Larcon.
Togather they rotriaved the dog and took it to the Animal
Shelter whera they encauntersd Mes. Wertz along with her
friends and neighbors who were there to identify the dog,
Carleon had also gathored people to identify the dog as
Ostwald’s. In the confusion the dog did not Keow who its

macter was, ner were the people able to tell to whos it

belonged, MHrs, Wertz and Larson took the dog te her vetscinorian

who infermed tles that it fit Che age stated on MrR, Werblsz!
papera and that the ear clipping was his work--wock he had
performad on her dog. When thay retutnsd to the Animal
Shelter a lorper owner of the dog Getwald was misging clains
the dog in guesticon belenged to Ostwald. Carlson then

decided to give the dog to Mrs. Wests hacauge dstuald did

o

not want it,  carlnon finished her shift that day. 3She weat

11
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ROOCFRTE Bhe following morning, Saturday, and was told b
Largon ehe was gpuspended vitl pay pending an investigation,
Tha folloving week she received the letter of tarmination.

20, rCarlson was placcd on suepension at the reguest of
Chief piger pendirg-an Inveetigation of criminal chnrges For
thief. Hao basis for criminal chacges was found.

2l. Dennle Rueller, whe did snot participate in the
negotiations between the Teamstors and the City but who dis
chanrve then, on one actasion talked to the City Ternpripel
Director, Erent Hunter, diuring & cavcus. Binter told Meellar
they were glad they had finally gotten rid of Carlson, 4e
nenticned the nunbor of grievances she had filad aa being
the banis of Che commant,

IV, DISCUSEICH

Section 39=31-401{1) MCA makns At an unfair labac
practicn for & public enployer to interfers with, reskeain,
or cearce employees who. exerciga thels rights under 39=31-701
HCh, Section I%=31-401 (3} MCA, prohibits diserimtnation by a
Public employer Yin regard te hire or tepure of Emp ] oynent
oI any Earn or conditien of employment to encourage or
discourage nenbarahip in any labor organization.! The pane
prehibition is found in Section 8 (a)(3) of the Hatisnal
Labor Relatlons Act. Because of the aindilar language af “he
Lo acteo, the Board of Porsonnel Appeals has locked to
Hational Labor Relations Board precedsnt for quidancs im
this and other areas of labor law. In nddition to NLRB

cases We have the Montana Suprems Court's ruling in Board

gl Trustees Billinge School District Mo. 2 vo. shtate of

Montata ex red Board of Personnel Appeala and Billings

Education Assodiation, Mant, ., BDA P24 TTH

(1979). There the Court held that the *hut for" test ieed
by the U.3. Supreme Court in Mt. Healthy gity School District

11
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for dual potivation casea wnder Montana's Callective Bargaining
Aok, Tha Ceurt want ¢n to say *_.., The task of determining
notivation is net eaay, and ngencies and coorts muel rely an
the outward panifestaticne of the enployerts sabjective
lntent, The task is compounded in cRployment cases where
Ehere exict parmissible and Inpermicsible reasons for a
particolar digcharge. This is & ptoblen of dual motivation,®

Dual motivation cases should ba digtinguished from the
so=called pretest casss where tlie reaaone advanced by the
employer to explain a contested diecharge ware not the real
repeond for the termipation; whers the purported gaod Calses
Was meraly p snokescreon. [n dual motivation cages Che
discharged employes 15 gaid to have provided the snployer
with seme cause for disciplinary actien. At the sase tima,
however, the evidenca indicat=s the employer alas had a
diseriminatery reason for naking the diascharge. The tack
then is to determine whoblier the uniawful ceason played any
part Ao the decislon,

The HLRB recently attemptod to clarify its policy
concerning dual potivetion ceses and to distinguish. betwern
thase cases and pretent ceses. With respect to pretoxt
casen tho NLRB, [n Wright Line, 251 NLEE 150, 135 LERM 1159
{980}, siatad:

voo dn modern day labor relations, an amployer

will raxely, if ever, beldily assert that it has
digciplined an enploves becauss it detests hions
or will not telerate smploveses engaging in upion

or otheg protacted activities, Instead, it will
genarally advance what it aggécts to be o legitinate
bupiness reason for its action. Exanination of
the evidenoe moy rewvanl, however, that the apserted
justification ig A sham in that the purported rule
or clrcumatances advanced by the employer did not
aexist, ar was not, in foct; relied upon. When
thieg occurs the reason advanced by the enployer
may ho Cormed pretestual. Einca pno logitimace

bielness justfification for the discipline exipkn,
Ehers. is, by striot detinivion; no dusl mative.
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inposad by the enployer is. in fact pretextusl, i,p,, thare
is pot a legitimate business Jurtification to he found, -a
violation of 39-31-401 {3) HCA mny be faund 1.11th‘1:-u|; further
tésting under the dual motive doctripe. 3ut, whers thae
teanon fof impoming the discipline is two=fold, one haing a
legitimate business reagon, the other being a cesction: to
the employee's protected union actiwitien; & true Sgal
metlve aituation is presented.

"R Wright Line, supra, the NLRE, after discussing the

varipug dusl motive doctrines and the ssaner in whick thay
had been applied in the pask by the Pederal Circuit Ccourts
angl the NLER jtaslf, went on to adopt Lhe same tese of causakion
used by the 0.5, Suprena Courk in Mt Healthy, eupra; in
caseR dealing with alleged violaticns of Sections Bial {1)
and (1) of the Natienel Labor Belations Act. Tho test
requires that the smployes alsw that the protacsted econduct
Wag a subptantial or motivating facter in the srployer'e
declesion to discipline, Once that s done, the burden
shifts to the epployer te show 1t would have reached tha
game decision even in the abzence of the union AGLAViEY,
That the Hontana Suprene Court adopted the resscning of
Mt. Henlthy earlier has alresdy been noted.

The WLRO went on in Wright to explain its raticrals in

adopting the HE. Zsalthy tect: !F

r o Periaps most dmportant for our purposea, however,
is. the fact that the ML, Healthy procedure accommodates
the legitimate campeting interesta inkeren® in

dual mofivation cases, while at tho same tipe
garving to effectuats the Pelicias and ohjectives

of the Act... Under the Ht. Healthy test, the
mggrieved employne s afforded protection pince he
or she le only reguired initially to ahow that
protected activities played a role fn the employer's
decision. &las, the employer is provided with =
fomal framework within which to estabiish 4its
asserted logitimate justification. In this context,
it ig the esployer which hae “to maka Tha proof
Under thio analysis, ghould the employer be able
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| Wollld have occcurred abpant protected activities,
5 the smploves cannot Justly caomplain if the smployeria
Action is upheld.  Similaviy, if che enplayer
5 cennot make the necessary chowing, (v shogld npow
be heard to abject ta the enployes's being made
y whole barcause its action will have been fFound te
have been motivated by an unlawful consideration in
=i | 4 manner Conelslent with congressional intent,
supreme Court precedent, and establishod Board
~ processag,
7 Finally, with respsect to an alleged 39-31-401 {3) MCa
. violation and the employer's intant, digcriminatory conduct
. nativated by union aninus and having the foresecabie effpct
wl of either encouraging or discouraging union membership muat
= be held to be in violation of emploves rights, The U.5.
= Supreme Court, in Radie OIffcers' Undom vs. HLEH, 347 W.5.
o 17, 33 LRAAM 2417 {1954}, teasaned:
i a2 The ]qnguaqa af E:cp!!h_ﬂ (at €3} ls not amblgious.
The' unfair labor prectice ig for gn employer to
- glcsurage orf discourage membership by meang of
H discrimindtion. Thug, this section doeg n;t
L outlaw all encouragement or discouragement of
| menhership in labaor organizationeg; only such as is
i accorpliched by discriminatien in prohibitsd. Haor
doea thie secktion outlaw discriminstion imn Enploymant
i g euch) only siuch discrimipnation as aRcoucages Or
dlm:nugngne mapberchip in a labor organization e
i progcribed. .. But It is alko clear that specific
evidence of intent to encourage or digcoorags 1g
o not-an indispensible elemsnt of proof of violation
of 4 fa} {3)... An emplover'c protestation that he
it did not intend to onconrage or dipcourags musl be
unavailing where a natural conseguence of his
a4 action wae such encouraqenent or discoucagenpnl.
Cnnglﬂdlnf that encouragemont or discouragement
Nk WLl resplt, it ic presumed that L Lntended =such
COonEagUances.
24 The facts in the present case will not support a conclusion
24 | that the reasen advanced by the City for the discharge was
= | :
i merely protextunl. Tf all other consideratfions are disregarded
#T1  for the moment, if is clear that Carlsen had to be cedered
A home when she had the leg problem and thar ohe later cefoced
e ta take Lareon to her hone to get che Schniuger. Therafore,
a0 it may not pe paid the City had no legitinmats DLusdness
il justification, But, eoncluding the reason dqiven for the
s digcharge (i.e,, insubocdination and non-cooparation) was
L]
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1! 0f saying the protected qctithi:g’did net play a role in
" the decieion. For that roascn we must losk at the Ep_ts s
A Lhey ralate to tho tuo-part test set forth inp ME. Hﬁﬂlhhy,
. The record is replete with svidence of corleop's union
al setivities. She was a mhop ateward and union offlcsl at one
7 time, sle £iled nuperous oriavances against her BUperiors
. {and would have filed pors had a procedure been negotiated),
5 phe insigted on her own rights as an enployee and gha criticized
mi managament pallcies ak p bargeining session, I& cannot ba
53 denind thet she had & history of union activity. ‘Some of
L that eetivity was as rocent ag a couple af months priosc to
4 hor dismissal. Hor cdn ik be maid the City did ret hhow of
14 hker union activities. She uas known to Be a unias activitigt
15 by all her supervisors including the Former City Administrator.
13 Commenta by City officiala regarding their displeasure with
19 i carlson's activities support the conclusion tMnt the city
18 ] d4id not like whet che: wae doing,
18 I Carloen, in coming forth waith her evidence to shew that
20 the decision to discharge wis notivated by her union activities,
1 introdioced substantial evidence fram which Buch an infaronce
iﬂh can be dravn.  Immediately afcer she appeared at the February
ag 2, 1980 negotiations Mer suparviser had erltical words sbout
04 her reparks. A& fow days aftor that che gave her a corrective
a8 intervieu about the tachoneter, but she did et conduet such
“1 an intecview with other omplovess: And] two nonths: affer
27 her appearance Carleon was dismiszeed far refusing to take
3 Larson to her home to get the dag.
1 ALL of the s&vents which vocurred PELOLE to Carlson’s
ag |  merit increase must be ignored as far o the City's arqument
11 .1 in suppect of ite decisipn is concernnd, At the time of the
4 merit increase Carison was considersd Eo o juathbhar == g
T
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: factor shown on the avaluation foim alhe wac ratad, by the
= WO persons Whe later torminated her, above the medlan.
; Whether Carison's suspensiop far not taking sick leave whiln
. she had her lag problem occurred after or before har merit
il increage in not clear from a review of the recofd,  She
. I. initialled the merit roview form on Oetober 29, 15%7% -and
- received & lettor suspsnding her the same day- For gake of
i argunent and singe Larsan and Kiser cigned the nerit Forn a
A5 manth earlier, I will assume tha leg incident cans oftas the
o merit increase. But even under such an azgumption, I cannot
o but conclude that Carlson's previcous union activities 4in
- filing grievancos against superlors and e cubsaqient
-JI-I bppearance at the Teansber-City negotiating session wag a
% substantial factor in the City's decision te discharg= her,
l-E-I How alee can ono explain hor Buepension with pay pending an
l"-'l iopvestigation of criminal chipges for thief, then her dHamirEal
=5 for insubordinntion and I:Il:-l'l"i.'.i.'l-:}]:ll!:.:tl:i-:l:l". ¥hen no such charges
- were: found. ‘Also, the punichment inpooed by Larson and
an Kiser for Carlsan's role in tha d¢hnanzer [ncident does npot
= £it the "erime.® A1l Bhe did waR refusa, for a while, to
—~ take anyone to her hougs.
28 1t neens that all of Carlson's activities both an &
@ unlonist and a8 o sometimes-lass-than-ideal eAploys=s becana
: i 4 thorn in the sides of csrtain Clty pupervieory pecasonnsl.
%0 For thoee reasond, I an coanvinced, they intended to uee
g whatever n:r,ua.tm't which availed iﬁwlt to get rid of hep.
e ghe was not without fanult, lhewever, Ehe City did not Carey
e 1te burden of ghowing that it would have reachud rhidsans
gl decifion as to the dismissal even in Lhe ohsence of Ele
a1 ! protoctad actiwity,
it
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g had a policy of disndsaing epplovess undoer glmilar clrcunstances. |
q Hor ia thers anything to shou the City hno in [ack dismigeed
41 anployeen for 1ike behavior, There is evidence showing

" events which occurred after Carlson sppeared at the Tabruary

a bargaining eession. She wvas verbally inforned of her gupervicorta
4 displeasure, she was reguired to drive a vehicle which

i bothered her back nnd alis was given a corrective intervipu

o | While othars were not,

i There wag no explanaticn of why the City did pot witkhold
11 the merit increase if [t belicved she wan not a gond exployes,
i To later come to an unfair Labo:s practice hearing and drag

15 aut evary negative event which eecurred in which Carlsan wag
il Lnvalved,. even those which cccurred prior te the merit

1 | award, makes the city's notive fofischarge sven mors

18 Buspect, That, coupled with itg subsequent hatah action in

17 .huwpﬂnﬂinﬂ and later dismicsing the enployee for har eondoct
il involving the Schnauzer, convices me the ity had more in

14 nind than simple termination of a "recently less than average®
ﬂﬂi enployea. 1 belisve the vocnl manner it which ohe purausd

aq Ler griovance filing and other upion activities caused ber

2% to Fall into extreme disfavor with nanagement. They wern

25 lacking for an excuse to get rid ol her.
24 The foressesble consequences of the discriminatory

=ﬁ'l tormination of ‘Sue carleon, where her protectad activity was
e A motivational faotor in the decigion, is the dincouragenent
3 af union sctivity, Radic Officers Union, suptra.

2H Es ) CONCLUSION OF LAW

a4 Sum Carlscn was digcharged by the City of Bilings in

an violation of 38-31-441 (1) and [2] MCA,

el ¥1.  RECOMMENDED DADER

Az 1T 15 ORDERED. THAT, after this oOrder Sercmes final, the
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1
rhall:
: "
5 f1) Cease and desiet dts violatien of 39-31-401 HCh;
4 ”
b (2} Take affirmative action Ly reinftating Sue Carlean
X { as an Animal Warden at the City Animal Shelter
7
3 (3} Make Sue Carlson whale by repaving her for all
g lost wages; including interest and all benofite
o Which she would have received had ahe nol bean
- terminated on March 10, 19484,
iz
i3 (4] Meet with snion representatives of Sue Carlaocn and
> attampt to determine the amount dus Las undar Mo,
o 1.above, if a mutual determination cannet be nada
7 within ten days, notify this Board mo that a
s hearing may be held and a detailed remsdial ordnr
e imaned;
19 |
an §9)  Post dn & conupicious place in the Animal Sheltar
4 copies of the attached noticed marked “Appandix,®
il
i $6) HNotify this Deard in Writing within twanty days
24 what stepe have besn taken to comply with chis
D -
s char :
) Ull, HOTIC
i 11 HOTICE
e Exceptions tn there Findings of Faet, Concluegion of
i
8 Law and RELummerdnd Deder oay be Filed within twenty dayva
il aervice theresaf, If no excaptions ara filed, the Aecommepndsd
% Crder ahall become the Finsl Order of the 2oard of Parsonnal
4i Appeale. Address axceptions to Board of Pergonnsl Appanle,
o Capital Station, Helana, Hontana S9501,
| L
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BOARD OF PERSONHEL APFEALS

JROESH,  LAZ
Hearing Examifiec

CEATIFICATE OF MATLING

The undersigned doss certify that a true asand corract

capy oL this document was mailed to the follewing on the 25

day of fderear . 1980

Fennath D, Peterson Enilie Lo
11 rin
Ei;¥ attnrgny BILLEY & hDR?H:, 1 - f8
EF;hE 250, The Grand 1713 Tenth' Avenue Sasuth
Btoeat & 1st Awe. Morth Croat Falla, Montana 4540
Billings, Montana 59101 —— _E"E
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i In pcoordancée with tha Grder af tis Board af Pernopnel
L hppeals and Lo effsctuate the policies of Title 39, Chapter
E -~ w J
| 21 MCR, the City of Billingu, acting through its officers.
i agents, and reprecentatives, doce hersby notify employees in
8 the Animal Shelter that: :
]
1t wiil cenge and desist it i
o k Fowvialation of 349=31=401
{1y and {3) MCA and will Felngtate Jie carlaon
¥ | Wwith appropriate bnck pay and beneiftg,
1%
CITY OF BILLINGS
13
4
1 uy
= CLITY AOMINISTRATOG =
L) DATED this day of S 1 LR
17 =
18 Thia rotice shall remain poated for a period of 60 con-
e ::?;Ejé'ér_ gﬁﬁr;&::ir:dgm date oF posting and ahall pot be altered,
L[} : :
Questions about Ehis notice or éampli
. H pliancea Cherewith b
e directed te, the Roard of Peraonnel Appeale, 3% Sguth L.:utm-;rﬁ:nnge
tulch, Helena, Montana 59601, aor telaplione 44925500 .
i '
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